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ABSTRACT 
The 1982 United Nations Convention on the Law of the Sea provides a conservation and 
management regime for two types of high seas fisheries: straddling stock and highly migratory 
stock. There is international consensus that, despite the provisions of UNCLOS, there has 
been a failure to properly manage high seas fisheries. This Convention has recently been 
augmented by the negotiation of an ancillary Agreement for the management of two these 
stocks, which seeks to redress the shortcomings of the Convention. 
An evaluation of the relative effectiveness of the Convention in achieving sustainable 
management is the focus ofthis·project. The evaluation covers the original policy formulation, 
implementation over 23 years, and the revised policy formulation contained in the ancillary 
Agreement. It is concluded that the original policy formulation and implementation had 
considerable limitations in terms of sustainable management, but that substantial progress has 
been made towards sustainable management with the revised policy formulation contained in 
the new Agreement. 
AUTHOR'S NOTE 
In my first year at the Centre for Resource Management, I found the topic areas of both 
fisheries and international environmental issues very interesting. The choice of a project topic 
investigating sustainable management of high seas fisheries represents a "marriage of 
convenience". The field of international fisheries is a large one and I have chosen to focus 
on the management system, rather than other aspects, such as international legal issues. 
Investigating the adequacy of UNCLOS as a management system appealed to me as a 
reasonably practical topic, given my work background as a manager within central 
government. 
The methodology section provides details on how the study project developed and the choices 
I made along the way. Other than investigating an interesting topic I engaged in this study 
exercise as a personal learning experience, as a journey. As a learning experience this project 
has taught me a great deal about attempting to deal with a complex issue and synthesising 
different theoretical approaches. Somewhere along the way I gained the courage to develop 
my own model of sustainable management for international fisheries. Whether this 
experimental model is particularly sound is not as important to me as having made the 
attempt. 
This project would not have been completed without the support and assistance of many 
people. 
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CHAPTER ONE: INTRODUCTION 
1.1 INTRODUCTION 
This chapter introduces and outlines the project. Background material on the importance and 
critical state of global fishing stock is given considerable coverage. The management regime 
for high seas fisheries under the United Nations Convention on the Law of the Sea (UNCLOS) 
is described, along with a brief introduction to the main issues. The concept of sustainable 
management as it is applied in this project is outlined. Finally, the methodological approach 
used in this project is explained. 
1.2 PROJECT OUTLINE 
Marine resources are a vital contribution to humanity's food supply, yet global fisheries are 
in crisis. l Serious over-fishing threatens many fish stocks, including those in the high seas.2 
Serious problems plague the management of high seas fisheries, as over-capitalised fishing 
fleets compete for dwindling resources. This competition has resulted in conflicts between 
different interest groups in fisheries becoming increasingly persuasive and severe [FAO, 1992]. 
The United Nations Convention on the Law of the Sea (UNCLOS) is the international legal 
convention that codifies the customary law of the sea. UNCLOS provides a conservation and 
management regime for specified high seas fish stock, namely straddling stock and highly 
migratory fish stock (SHMFS). But there is' international consensus that, despite the 
provisions of UNCLOS, there has been a failure to properly manage the global fisheries 
resources [Nandan, 1994]. Sustainable management of high seas fisheries is urgently required. 
This project assesses the degree to which UNCLOS, as a case study of an environmental 
regime, has been effective (or ineffective) in achieving sustainable management for SHMFS. 
In order to make this assessment, a model of sustainable management for SHMFS was 
developed, against which the policy formulation (design) ofUNCLOS was analysed. Factors 
other than design impinge upon the operation of international environmental regimes. 
Implementation issues are evident and are usually symptomatic of structural barriers at the 
1 [Bell, 1978; Gulland, 1974]. 
2 Fish stocks are also threatened by marine pollution, global climate changes and destruction of fish habitat. 
institutional level. Implementation issues and institutional barriers were also assessed in this 
study. Recent international initiatives have resulted in the development of an ancillary 
Agreement to UNCLOS for the conservation and management of SHMFS. This Agreement 
has yet to be implemented. But because it represents the efforts of the international 
community to address the problems in SHMFS fisheries, consideration of the likely 
contribution of this Agreement to sustainable management is also included in the assessment. 
1.3 CRISIS IN FISHERIES 
Until recent decades, it would have seemed reasonable to assume global fish stocks were 
virtually unlimited, despite some localised crises in fish stocks. From the late nineteenth 
century the introduction of mechanised fishing led to an annual fish catch that steadily rose 
with no apparent end in sight.3 The fishing industry boomed in the 1950s and 1960s. 
Between 1956 and 1965, the world fishery output increased by 50 percent, and this increase 
put tremendous pressure on many fish species. A mere ten years later the catches of the 
species being fished to this degree (e.g., cod, mackerel, herring) had severely slumped [Kula, 
1994:60]. By the 1970s, many coastal fish stocks had long been fished in excess of their 
maximum sustainable yields, and distant water fishing fleets were having the same impact on 
the new fishing grounds pioneered only two decades earlier [McGoodwin, 1990: 1]. The major 
distant water fishing nations (DWFN) are Japan, Spain, Korea, Taiwan (Province of China), 
the Russian Federation, and other former USSR republics. 
The reaction to declining catches was a diversification of efforts, further afield, using more 
effective technologies and targeting a greater variety of species. Despite these increased 
efforts, the global fisheries catch peaked in 1989 and has been in a state of decline since then 
[Kula, 1994].4 At the beginning of the 1990s, about 69 percent of the world's conventional 
species were fully exploited, overexploited, depleted or in the process of rebuilding as a result 
of depletion [FAO:1995:6]. Furthermore, the catch per unit of fishing effort and the world's 
per capita fish production has steadily declined since the 1970s [McGoodwin, 1990:2]. A 
-' The catch grew from around 2 million tons in 1850 to 55 million tons by the end of the 1960's. "Fish 
catch" includes crustaceans, mollusca, marine mammals and fish [McGoodwin,1990:1]. 
4 The catch of distant water fishing nations also peaked in 1989, when the catch reached 9.1 million tonnes, 
or 10.5 percent of total marine catches. Catch has continued to decline since then, in 1992 it was 5.7 million 
tonnes and 4.7 million tonnes in 1993 [FAO 1995:14]. 
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large part of the problem is an excess fleet capacity produced and maintained by large-scale 
government subsidies.s-
International fisheries managers regard the problem facing the world's fisheries as critical. In 
a recent news release the F AO warned that disastrous social and economic consequences await 
the entire fishing industry unless fishing fleets are controlled through national and international 
regulation [Nandan, 1994]. 
Dire news on the fishing front indeed, but what will be the impact of declining fish catch? 
It must have serious consequences for humanity since living marine resources constitute an 
extremely valuable food source for people, providing approximately 16% of the global protein 
consumption [Kula, 1994:62]. More than half of the human populace depends on fish for the 
majority of the animal protein it consumes, and for many of the poor in certain (coastal) 
developing nations fish is often the only source of animal protein in their diet [McGoodwin, 
1990:3]. 
Fish are not only valuable as food. Their harvest, processmg and distribution provides 
employment for millions of people throughout the world. In some areas, the fishing industry 
is the only major economic contributor. For instance, Iceland exports about 90% of its catch, 
and its economy is heavily dependent on the fishing industry [Kula, 1994:62]. As world 
population grows, it can only place more pressure on fish stocks, necessitating improved 
fisheries management and utilisation. Catch wastage is high in the fishing industry, and many 
improvements can be made in catch utilisation. However, improved fisheries utilisation is 
outside the scope of this project, which focuses on improved management for SHMFS. 
New Zealand is one coastal country for whom fishing is an economically important industry, 
largely with an export focus. Fishing is the fourth largest export earner and the deep water 
catch is now about 80 percent of the total New Zealand catch. However, the New Zealand 
interest in SHMFS is not substantiaL New Zealand fishers only have an interest in one 
straddling stock (a species of orange roughy) and are effectively on the tail-end of the highly 
5 Subsidies paid annually by major fishing states and regional economic entities exceed $50 billion, despite 
massive over-capitalism already present in the industry [Nandan, 1994]. 
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migratory species that reach the country (such as the southern bluefin tuna) [Peacey, 1995, 
pers. comm.]. 
1.4 UNCLOS MANAGEMENT 
Fisheries management is largely concerned with the issues of boundaries and fishing access. 
During the second half of this century, marine fisheries management has undergone a 
fundamental change. After 400 years of open aecess (freedom on the seas), now most marine 
fisheries resources are subject to coastal state contro1.6 This change fonnally occurred with 
the introduction of the UNCLOS in 1982, which established the right of coastal states to 
exclusive economic zones extending 200 miles. A complex network of boundaries now exists 
in fisheries management. Yet these boundaries solely reflect human demarcations; they have 
no relationship to the biological boundaries of fish stocks. Consequently trans boundary issues 
exist in the management of many stocks, where different states have both the right to control 
exploitation and the duty to conserve the resources. These resources include: stocks that occur 
both within an area over which a coastal state exercises jurisdiction and the adjacent high seas 
(straddling stock),? and stocks that migrate between areas in which different coastal states 
exercise jurisdiction (highly migratory speciesV For ease of reference, these two stocks will 
be referred to throughout this project as SHMFS. The biological distinction between these two 
stocks is not always straightforward.9 
Although in theory UNCLOS clarifies the rules for management of SHMFS, there are critical 
unresolved issues, mainly because of the lack of specificity of the conservation and 
management obligations ofDWFN. These issues have become increasingly contentious over 
the last decade as high seas fishing fleets of excess capacity compete in a significantly reduced 
fishing area. Some DWFN have refused or neglected to cooperate with the adjacent coastal 
state(s) and relevant fisheries organisations, and ignoring conservation measures. The 
international community acknowledged the serious extent of the problems that exist in SHMFS 
I- An estimate is 90% of commercially relevant species [Hey, 1989: I] 
7 UNCLOS does not use the term 'straddling' stocks, instead in Article 63.2 to a "stock or stocks of 
associated species occurring both within the exclusive economic zone and in an area beyond and adjacent to the 
zone". 
8 "Highly migratory species" can travel great distances on the high sea.'" moving in and out of different EEZs 
at various times in their migration. 
9 The FAO (1994) recommends a revision of Annex 1 ofUNCLOS which lists highly migratory species, in 
order to clarify exactly what are straddling stocks as opposed to highly migratory species [FAO, 1994:64]. 
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fisheries at the Earth Summit in 1992. The Summit initiated the 1993 United Nations 
Conference on Straddling Fish Stock and Highly Migratory- Fish Stock to address these issues. 
The work of this Conference has now ended, and a new ancillary- Agreement to UNCLOS on 
SHMFS has been reached. 
1.5 SUST AlNABLE MANAGEMENT 
The concept of 'sustainable' management has developed from the concepts of 'sustainability' 
and 'sustainable development'; these concepts are elaborated in Chapter Four. Sustainable 
managemebt for SHMFS means managing the resource so "it meets the needs of the present 
without compromising the ability of future generations to meet their own needs" [WCED, 
1987:43].10 Sustainable management is not an end-state, but rather a continuing process of 
trial and error. Progress towards sustainable management is likely to be incremental rather 
than dramatic, especially in an international environmental regime. In this project, the 
effectiveness of UNCLOS in providing a sustainable management regime for SHMFS is 
analysed. In order to undertake this analysis, it was necessary to define, further than a general 
concept, what sustainable management for SHMFS might entail. To this end, an ideal model 
of sustainable management for SHMFS was developed from composite sources. A detailed 
explanation of this development process and the model is contained in Chapter Four. 
1.6 METHODOLOGY 
The starting point for this topic was developed in discussion with Grant Bry-den of Ministry 
of Fisheries, Head Office, based on topical issues concerning UNCLOS from a New Zealand 
perspective. 
Although the project was not undertaken with a particular emphasis on the New Zealand 
perspective it is naturally 'flavoured' and informed by being completed in New Zealand. It 
is acknowledged that my personal perspective as a Pakeha New Zealander also colours the 
project and a bicultural approach to the topic was not taken. 
Due to the international setting of the topic under investigation and the limitations of a three 
month project, it was not possible to engage in primary- research. Consequently, I undertook 
a theoretical approach to the project, attempting to pull togcther themes and ideas from the 
10 World Commission on Environment and Development 
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relatively diverse fields of public policy analysis, environmental policy, international relations, 
fisheries management, and applied anthropology. The intention in taking this (wide-ranging) 
theoretical approach was to view the problem from a perspective outside that of fisheries 
management and to add a new dimension to the discussion of fisheries management issues. 
A comprehensive policy framework was devised to incorporate concepts from a diverse 
literature [Malik, 1995]. The basis of the framework consists of a meta-policy analysis 
approach; see Chapter Three for a detailed explanation of this analysis approach and the 
overall framework. The rationale for using a meta-policy analysis is found in Caldwell (1994) 
who believes: 
that the more productive role for environmental policy research in the twenty-first 
century will be the discovery of what the goals of environmental policy 'should' 
be and how to attain them. 'Should', of course, implies qualitative and moral 
judgements. It implies inquiry into what we ought to want in our public policies 
[Caldwell, 1994:319]. 
A criteria was required for assessing the effectiveness of UNCLOS with regard to sustainable 
management. How could the "success" or "failure" of UNCLOS be measured? Evaluation 
theorists Scriven (1991) and Bartlett (1994) proved helpful at this juncture. My initial 
approach to the assessment of lJNCLOS high seas fisheries management was coloured by an 
awareness of major problems and the opinion that UNCLOS was inadequate to achieve 
sustainable management. My approach altered after having been further informed by 
evaluation theory and by the development of a sustainable management mode1. Instead of 
looking for a black and white picture of success/failure, the assessment attempts to place 
UNCLOS along a continuum of progress from a lack of recognition or inaction at the negative 
end of the scale, to well developed policies or effective action at the positive end of the scale. 
The process of developing an ideal model for sustainable management for SHMFS is outlined 
in the previous section of this chapter and described in detail in Chapter Four. 
My research process was not "interactive" with my subject matter or key players. The project 
was very largely completed working in isolation at the Centre for Resource Management, 
assisted by my academic supervisor. I engaged in some discussion with Government officials 
in Wellington, especially Grant Bryden, to gain information and a greater understanding of 
the issues. Otherwise, my information was gathered through the usual academic means of 
library resources, including accessing information by data base. Original documents were used 
for the analysis, namely UNCLOS and the new ancillary Agreement on SHMFS. 
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CHAPTER TWO: UNCLOS MANAGEMENT SYSTEM 
2.1 INTRODUCTION 
This chapter provides background information on the history of UNCLOS and an overview 
of the relevant Articles of the Convention that relate to the management of SHMFS. Design 
problems exist with these provisions, and these are summarised. Significant problems in the 
implementation of UNCLOS have been recognised by the international community of fishing 
nations. These implementation problems and the current international initiatives that seek to 
address them are outlined. 
2.2 HISTORY OF UNCLOS 
A worldwide movement to change the tenure of fisheries from that of totally common property 
began in the early part of this century and intensified after the Second World War. The 
movement was marked by a variety of unilateral declarations on the part of several coastal 
states asserting their exclusive rights to marine resources close to their shores, as well as by 
the formation of multilateral fisheries agreements and the proliferation of multilateral 
commissions 11 to regulate various high seas fisheries [McGoodwin, 1990: 104]. The United 
Nations Convention on the Law of the Sea (UNCLOS) was a culminating step in this 
movement, whereby a comprehensive framework for the regulation of all ocean space was 
established. 
UNCLOS was released for signature in 1982 and finally came formally into force on 4 
December 1994, a year after reaching the ratification criteria of 60 signatories. Despite the 
length of time it has taken for formal ratification to occur, UNCLOS has effectively had the 
status of customary law since its release [Kaitala & Munro, 1993]. UNCLOS codified the 
existing law of the sea and is regarded as the most important legal convention reached by the 
United Nations. Accordingly, it is a comprehensive document containing 320 articles, which 
11 The International Whaling Commission (IWC) is the sole global agency concerned with the conservation 
and management of high seas fishery resources, other fisheries commissions are regional in scope, e.g., the 
Northwest Atlantic Fisheries Organisation (NAFO). 
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to a great extent deal with traditional issues on the law of the sea, such as access and 
navigation. 12 
UNCLOS was the final result of the work of the Third Conference of the Law of the Sea 
which had been in session under the aegis of the United Nations since 1974 (two earlier 
conferences had been held in 1958 and 1960). The objective of the Conference was to 
develop a comprehensive convention that spanned the whole range of utilisation of the oceans 
and sea-bed. The genesis of the Law of the Sea conferences and ultimately UNCLOS was 
the arbitrary expansion of sovereignty over coastal ocean zones by individual nations in the 
1950s and 1960s. Previously, most nations had 3,6 or 12 nautical mile!3 territorial limits 
which brought only a small part of the world's marine resources within the jurisdiction of 
individual nations. This expansion of sovereignty was first undertaken by the so-called 
developing nations!4, especially those of Latin America and also Iceland, the only developed 
nation at that time with an economy predominantly dependent on the fishing industry. As part 
of the boom in the fishing industry after the Second World War, enormous armadas from 
developed nations 'cleaned out' sea areas offthe coasts of developing nations in the quest for 
fish [Theutenberg, 1984:3]. The mining industry was also preparing to similarly exploit the 
resources of the sea floor. Developing nations objected to this uneven exploitation of global 
resources and sought to protect the resources of their adjacent sea areas by the concept of 
broad zones of extended national jurisdiction. The dimensions of these zones initially varied, 
but a limit of 200 nautical miles was declared as early as 1952 in the Santiago Declaration, 
issued jointly by Chile, Ecuador and Peru. Other developing nations soon followed suit. It 
was at this stage that the United Nations organised the first Law of the Sea conference to 
explore the commercial and legal matters relating to the use of the seas. But one of the major 
themes of the conference was of far greater dimension, namely issues concerning the 
relationship between the developed and developing world [Theutenberg, 1984:8]. 
12 The UNCLOS document is divided into 17 parts and nine annexes, and contains provisions governing: the 
limits of national jurisdiction over ocean space, access to the seas, navigation, protection and preservation of the 
marine environment, exploitation of living resources and conservation, scientific research, sea-bed mining and 
exploitation of non-living resources, and the settlement of disputes. It also establishes new international bodies 
to carry out the functions for the realisation of specific objectives. 
lJ Distances at sea are traditionally expressed by the measurement of nautical miles. All further reference 
to miles in this document should be read as nautical miles. 
14 Also termed the nations of the South, as they are predominantly in the Southern Hemisphere. 
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The first two conferences, held in 1958 and 1960, could not reach a consensus on the extent 
of territorial fishing limits. In the meantime, more and more nations developed the customary 
law of the sea by designating a degree of sovereignty over extended coastal zones. By 1974, 
a total of 38 nations had extended their zones beyond 12 miles (predominantly African, South 
American and SouthwEast Asian nations). At the Third Conference on the Law of the Sea, a 
document called the Infonnal Composite Negotiating Text (ICNT) was produced in 1977 with 
the recommendation that coastal nations should have exclusive economic zones, where 
appropriate. In view of the fact that any such zones bear no relation to the biological 
resource, the movement of fish stocks, the text also recommended that nations which have a 
common interest in the optimal use of fish stocks should cooperate. Following this 
conference, many more nations, including Australia, New Zealand, China, Canada and the 
USA, unilaterally declared 200 mile fishing limits. By December 1982, when UNCLOS was 
released for signature, most fishing nations had already extended their exclusive economic 
zones to 200 miles [Kula, 1994:62]. 
2.3 OVERVIEW OF RELEVANT ARTICLES 
UNCLOS is not a convention devoted entirely to exploitation of resources; environmental 
issues are also given considerable space in UNCLOS. Nations have the general "obligation 
to protect and preserve the marine environment" (Article 192). Part XII is devoted to 
measures for the protection and preservation of the marine environment with the major 
emphasis on the environmental issue of marine pollution. Considerable portions ofUNCLOS 
are also dedicated to the conservation and management of living marine resources, under 
separate arrangements for EEZs and the high seas. These latter provisions are assessed in the 
course of this project. 
UNCLOS codifies two fishing management regimes for global fisheries, one for Exclusive 
Economic Zones or EEZs (Articles 55-75) and one for the high seas (Articles 116-120). 
Within the context ofUNCLOS, 'management' means the right to exploit, control access and 
to adopt and enforce conservation measures [Hey, 1989]. UNCLOS grants coastal states the 
exclusive rights over living marine resources within 200 miles of their shores. This zone is 
called the Exclusive Economic Zone or EEZ. Within its EEZ, each coastal state has the right 
to "explore and exploit, conserve and manage" the natural living resources, which include fish 
stocks. 
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The ocean waters beyond the 200 mile limits are referred to as the 'high seas'. These vast 
ocean areas essentially· remain the common property of all nations, although the freedom to 
fish is constrained by various multinational agreements. On the high seas the ancient concept 
of the 'freedom of the seas' remains the predominant principle, although UNCLOS does 
codity obligations in regard to the exploitation of living resources on the high seas. The 
following sections summarise the provisions of these relevant articles mentioned above; the 
full text of the articles is attached as an Appendix. 
a) Exclusive Economic Zone Management 
i) In the 200 mile exclusive economic zone,15 the coastal state has sovereign rights to 
explore, exploit, conserve and manage natural living resources. Other states have to comply 
with the laws and regulations adopted by the coastal state (Article 56). 
ii) Conservation of living resourccs (Article 61): Coastal states are to take conservation and 
management measures to avoid the danger of over-exploitation of any stocks in their EEZ. 
These measures are to be based on scientific evidence and taken in cooperation with 
international organisations. The objective is to restore and maintain living resource 
populations to maximum sustainable yield (MSY), qualified by a number of economic and 
environmental factors: 
* interdependence of stocks; 
* maintenance or restoration of associated/dependent species; 
* international minimum standards; 
* economic needs of coastal fishing communities; 
* fishing patterns; and 
* special requirements of developing states. 
iii) Utilisation of living resources (Article 62): The coastal state is to promote the objective 
of maximum utilisation, without prejudicing the conservation and management measures 
established under Article 61. States have the right to harvest the total allowable catch of any 
species within its EEZ. But if states do not have the capacity to fully harvest, then they 
must give access to other states. In giving access, coastal states have to take relevant factors 
into account, e.g .. the requirements of developing states in the region. The right of access to 
15 Measured beyond the baselines from which the territorial sea is measured. 
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fish in the EEZ of another state is subject to their fishers complying with the laws and 
regulations of that coastal state, such as licensing of foreign vessels and payment of access 
fees. 
iv) Articles 63-67 provide specific rules for the exploitation of fish stocks (including marine 
mammals) which inhabit areas within and beyond exclusive economic zones. In this project, 
comment is restricted to straddling stock (Article 63) and highly migratory species (Article 
64).16 Relevant features of these two stocks were defined and described in Chapter 1.2. 
v) Straddling stock (Article 63): Where fish stocks or stocks of associated species exist within 
the EEZ of more than one state, the affected states are to agree on measures to coordinate and 
ensure the conservation and development of stocks. Where stocks/associated stocks occur both 
within the EEZ and beyond (in the high seas), then both the coastal state(s) and the high seas 
fishing states are to agree on conservation measures. Cooperation between states is to occur 
directly or through the operation of fisheries organisations. 
vi) Highly migratory species (Article 64): The coastal state is required to cooperate with other 
states fishing in the region to ensure conservation and optimum utilisation both inside the EEZ 
and beyond. Cooperation is to occur either directly or through fisheries organisations, which 
may need to be established for this purpose. 
vii) Rights of land-locked states and geographically disadvantaged states1? (Articles 69170): 
Both land-locked states and geographically disadvantaged states have the right to participate, 
on an equitable basis, in the exploitation of an appropriate part of the surplus harvest potential 
from EEZs in their own region. This participation is to be established by agreement and 
should take relevant economic and geographical circumstances of all states concerned into 
account. Various other factors are also to be taken into account, such as the need to minimise 
detrimental effects on the fishing communities of the coastal state and the nutritional needs 
of the populations of the states involved. 
16 Consequently the categories of marine mammals, anadromous species, sedentary species and catadromous 
species are not considered in this study. 
17 For instance, coastal states which cannot claim an EEZ of their own. 
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b) High Seas Management 
i) All states have the right for their nationals to fish on the high seas. This right is not 
completely free, but subject to the UNCLOS provisions regarding coastal states (Articles 63-
67), provisions for conservation on the high seas (Articles 117-120) and treaty obligations. 
ii) All fishing states have the duty to take, in cooperation with other states, measures with 
their nationals necessary to conserve the living resources of the high seas (Article 117). 
iii) Fishing states are to cooperate over conservation and management of high seas living 
resources. States whose fishers exploit the same resources or areas are to negotiate about 
conservation measures through regional fishing organisations (Article 118). 
iv) In determining the allowable catch and establishing conservation measures, the objective 
is to harvest at the level of maximum sustainable yield (MSY) based on scientific advice. The 
objective is qualified by: 
* relevant environmental and economic factors; 
* special requirements of developing states; 
* fishing patterns; 
* interdependence of stocks; 
* international minimum standards; and 
* maintenance or restoration of species associated with or dependent on the harvested species. 
States must contribute relevant data including catch and fishing effort statistics, and scientific 
information on a regular basis to international fishing organisations (Article 119). 
The summary of the relevant Articles complete, a discussion of the main design problems of 
the UNCLOS management regime for SHMFS follows. 
2.4 UNCLOS DESIGN PROBLEMS 
UNCLOS is widely regarded as a successful example of how to widen the zone of agreement 
through issue linkage in international negotiation, a feature advocated by many theorists 
[Birnie, 1992]. 
12 
UNCLOS was negotiated as a single, interconnected package to encourage states not to press 
objections on other Articles once they secured an acceptable compromise on the issues of main 
concern. By adding the deep seabed mining to the agenda of the more traditional maritime 
issues, the UNCLOS negotiators were able to create additional benefits to be shared, although 
the difficulty of their task increased as they added issues. IS A consensus process, taking 10 
years, was used in the hope that the final text could also be adopted by consensus, but this 
was unfulfilled in the event. As a consequence of this process, the UNCLOS text contains 
"much deHberate constructive ambiguity" which can only be resolved by state practice. The 
Articles providing for high seas management (116-120) have been described jointly as a 
"model of vagueness and imprecision [Kaitala & Munro, 1993:316]. The 'framework' nature 
of many provisions means subsequent development of further measures (including standards 
and guidelines) is required by fisheries organisations. Effectively, the remaining difficulties 
were postponed, and their resolution left to the development of further legislation or 
regulations in the future [BirnieJ993:55]. Another negative aspect of the consensus process 
was the group dynamics of the process which meant the lowest common denominator tended 
to be sought in reaching agreement, and consequently the full range of options was not 
explored. 
Specific issues exist with regard to the Articles which deal with SHMFS (Articles 63 and 
64).19 Both these Articles represent a political compromise reached over the conflict of 
interest between distant water fishing states and coastal states. In dealing with straddling stock 
(Article 63), the compromise was found by entitling coastal states (in whose EEZs the stock 
straddle) to participate in decisions regarding the exploitation and conservation of such stocks, 
regardless of whether they exploit the stock themselves on the high seas [Hey, 1989:73-74]. 
In dealing with highly migratory stock (Article 64), the coastal state(s) and the DWFN are to 
cooperate in the region where the stock occurs, which may be a substantial area infringing on 
several EEZs. The situation which existed prior to UNCLOS in respect of highly migratory 
species, especially tuna, shaped this Article. In the early I 970s, tuna were mostly exploited 
by the developed nations with sophisticated fishing technology, off the coasts of developing 
18 The comprehensiveness of the treaty was one reason why it was not initially formally ratified by the 
United States and Great Britain, and others. 
19 Consult Kaitala & Munro (1993) for a more detailed explanation of the legal aspects of the design 
problems. 
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states. With the proposed introduction of EEZs, the DWFN saw the free access to a valuable 
resource being withdrawn, and they sought an exemption of highly migratory species from the 
EEZ's provisions. But the coastal states were not willing to agree to any arrangement that 
would impinge on the newly acquired rights of sovereignty over their EEZs. Article 64 seeks 
to resolve this conflict of interest by providing that coastal states and DWFN cooperate 
through fisheries organisations to regulate the exploitation and conservation of these species 
[Hey, 1989:74]. Unfortunately, the two Articles provide no guidance or direction as to how 
this cooperation is to occur [Kaitala & Munro, 1993:316]. Neither is there a stipulated time 
limit nor a compulsory dispute resolution process should the interested states fail to agree. 
Another criticism has been that the interests of the community of nations are not represented 
in these arrangements, that fisheries organisations are 'clubs' of self-interested states [Hurrell 
& Kingsbury, 1992:23]. 
The "touehstone of the UNCLOS package is that the enjoyment of rights and benefits brings 
with it associated obligations and duties" [Zuleta, 1983 in United Nations, 1983:xxviii]. A key 
issue in the design of UNCLOS is that the granting of rights to exploit the resource is more 
clearly articulated than the obligations for conservation and management. The present work 
of the United Nations on UNCLOS is largely concerned with the more specific definition of 
obligations [Bryden, pers. comm. 1995]. 
The UNCLOS design problems have resulted in significant implementation difficulties, 
including a lack of action being taken for most SHMFS. This situation became of increasing 
concern to the international community during the 1980s and into the 1990s [Kaitala & 
Munro, 1993:316]. 
2.5 UNCLOS IMPLEMENT A TION ISSUES 
Twenty years after the introduction of UNCLOS, the community of nations is facing the fact 
that there have been significant problems in adequately implementing UNCLOS. The "failure" 
of thc international community to properly manage global fish resources has been 
acknowledged at international fora by the F A020 and at the gathering of world leaders for 
20 The Food and Agriculture Organisation has been the principle agency of the United Nations concerned with 
fisheries conservation and management since the Law of the Sea conferences. 
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the 1992 Earth Summit in Rio de Janeiro. In the Agenda 21 document, produced at the Earth 
Summit, the problems were identified as being: 
* inadequate management of fisheries, including a lack of legislation; 
* over-utilisation of some stocks; 
* unregulated fishing or failure to enforce regulations; 
* over-capitalisation; 
* excessive fleet size (often maintained by government subsidies); 
* vessel re-flagging to escape controls: 
* insufficiently selective gear; 
* unreliable data-bases: and 
* insufficient cooperation between states [Nandan, 1994]. 
The Earth Summit provided the impetus for the international community of fishing nations to 
address these identified problems, resulting in new initiatives to tackle the issues. 
2.6 CURRENT INTERNATIONAL INITIATIVES 
Two key initiatives are underway, one sponsored by the FAO and one by the United Nations. 
Both of these initiatives are now drawing to completion with the production of documents to 
guide future management. The F AO initiative stemmed from the International Conference on 
Responsible Fisheries held at Cancun, Mexico in 1992 which resulted in the development of 
the Code of Conduct for Responsible Fisheries. The Code is global in scope, providing 
principles and standards applicable to the conseITation, management and development of all 
fisheries. Although the Code is the product of international negotiation since 1992, it is not 
an enforceable international agreement, but rather a voluntary code of conduct for all 
individuals and organisations involved in fisheries. The objective of the Code is to ensure: 
the effective conservation, management and development of living aquatic 
resources, with due respect for the ecosystems and biodiversity. The Code 
recognises the nutritional, economic, social, environmental and cultural importance 
of fisheries, and the interest of all those concerned with the fishery sector [F AO, 
1995:2]. 
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The Code also takes into account the biological characteristics of the resources and their 
environment into account, as well as the interests of the consumers and other users.21 
The second international initiative has been the United Nations Conference on Straddling Fish 
Stocks and Highly Migratory Fish Stocks, instituted in response to problems with high seas 
fisheries identified at the Earth Summit in 1992. The Conference was charged with considering 
the jurisdictional and management issues for these two stocks, which have become 
increasingly apparent since UNCLOS was adopted in 1982. The work of the conference has 
been the negotiation of a new international Agreemenf2 to strengthen the UNCLOS 
provisions as they relate to SHMFS. The negotiation of this Agreement is now complete, and 
on 4 December 1995 it will be open for signature. This Agreement contains substantial 
provisions on the duties of flag states to control their fishers' operations, principally through 
the process of issuing permits to vessels operating on the high seas. Extensive coverage is 
given to improved data gathering, and the precautionary approach in setting quotas is adopted. 
Importantly, the Agreement seeks to resolve the conflict of interest between coastal states and 
DWFN by providing for compatibility of management between EEZs and the high seas. The 
mechanisms for achieving cooperation between interested states are clearly articulated, and the 
concept of transparency is introduced for the operation of fisheries management organisations. 
2.7 SUMMARY 
In this project, the original UNCLOS provisions for SHMFS, and the outcomes of these 
provisions, are analysed against a model of sustainable management. However, in discussing 
the shortcomings of UNCLOS and potential action that could be taken to remedy these 
shortcomings, recognition is given to the steps already taken by the international community 
in negotiating this ancillary Agreement. Therefore, the analysis also includes an assessment 
of the degree of progress towards sustainable management achieved in the Agreement. As the 
analysis is a theoretical dissertation, it is necessary to explain the theoretical approach 
developed for this project. The following chapter does so. 
21 The Agreement to Promote Compliance with International Conservation and Management Measures by 
Fishing Vessels on the High Seas, is a companion voluntary agreement which will be an integral part of the Code 
[FAO, 1995:16]. 
22 The full title of the agreement is: Agreement for the implementation of the provisions of the United 
Nations Convention on the Law of the Sea of 10 December 1982 relating to the conservation and management 
of straddling fish stocks and highly migratory fish stocks. 
16 
CHAPTER THREE: POLICY APPROACHES 
3.1 INTRODUCTION 
This project is essentially an analysis of an environmental policy regime at the international 
level. namely the management of SHMFS under UNCLOS. The history, detail and current 
initiatives in regard to the UNCLOS management regime have been described in the previous 
chapter. But before the central question of this project can be addressed, it is necessary to 
ground the analysis in a broader context and to develop an appropriate theoretical framework. 
This is the purpose of this chapter, which overviews theoretical approaches and concepts from 
the fields of international relations, public policy analysis and environmental policy. From 
this overview, a comprehensive analytical framework is developed. The basis of the 
framework consists of a meta-policy approach, described as 'global policy approach' when 
applied to an international policy setting, such as UNCLOS. Four key themes from the field 
of environmental policy are used to inform the evaluation of UNCLOS, within the global 
policy approach. These themes provide key questions that are posed later in evaluating the 
effectiveness of UNCLOS in achieving sustainable management of the high seas fisheries, the 
central question of this project. 
3.2 lVIETA-POLICY APPROACH 
The UNCLOS management regime for SHMFS is first and foremost an international regime, 
existing within the context of the modem system- of nations. To a large extent, the problems 
associated with high seas fisheries management are related to the context of international 
relations. Consequently, a necessary beginning to a theoretical framework this project was 
to investigate the theories found within the field of international relations. The theories or 
approaches which currently exist in that field are those of realism, neo-realism, globalism and 
regime theory 23. All these approaches have their particular strengths, but none adequately 
encompass the complex political and economic realities within which international 
organisations interact with other policy 'actors' and within which global environmental 
problems are addressed [Malik, 1995:224-225]. Malik (1995) argues the need to move on 
from these traditional perspectives to the use of a policy perspective or approach. A policy 
23 For a concise description and critique of these four theoretical approaches consult Malik (1995) Do We 
Need a New Theory of International Organisations? in Bartlett et al (1995). 
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approach is not a single perspective; there are a variety of approaches in the field of public 
policy analysis. Buhrsand Barlett (1993) identified three key types of approaches to public 
policy analysis: analy centric , policy process and meta-policy analysis. The analycentric 
approach is mainly concerned with analysing data and information to understand policy 
developments, focusing on problems and techniques for optimising solutions. This approach 
uses formal models, based on quantitative research and using sophisticated modelling. The 
research tends to be narrowly focused on the topic without reference to wider dimensions, 
such as the political dimension. As a consequence, the analytical approach presents a 
fragmented and almost apolitical picture [Buhrs & Bartlett, 1993]. It is important to note that 
the analycentric approach dominates in environmental policy research, including that 
undertaken within international organisations. In the case of UNCLOS and fisheries 
management in general, the predication of management on formal and mathematical 
bioeconomic models, such as Maximum Sustainable Yield (or MSY) constitute an analycentric 
approach. The limitations of the analycentric approach as applied to fisheries management 
are discussed in Chapter Four. 
In comparison to the analycentric approach, the other two types of public policy analysis are 
thoroughly political in orientation; they draw heavily on political science concepts and 
theories, and are influenced by broader environmental politics research. The policy process 
approach focuses on the decision-making dimensions of policy, which are largely disregarded 
by the analycentric approach. The policy process. approach is concerned with the cycle of 
policy process as it passes through four broad phases: problem definition and agenda setting, 
policy formulation and selection, implementation and evaluation [Buhrs & Bartlett, 1993]. For 
international environmental policy, understanding the significance of each of these phases, 
especially the politics involved in each stage of policy-making, is crucial to understanding the 
roles international organisations play [Malik, 1995:233]. The political complexities that 
accompany agenda setting and the policy formulation stages tend to spill over into the 
implementation phase. This point is well illustrated within the UNCLOS setting, in the 
conflict of interest between coastal states and distant water fishing states over highly migratory 
stock. This conflict was not fully resolved in the policy formulation stage, i.e., the drafting 
of UNCLOS Articles 63 and 64, and thus difficulties have continued to the present day. 
Currently a resolution to this conflict of interest is being sought in the further clarification 
provided by the new ancillary Agreement on SHMFS. 
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The third kind of public policy analysis approach is that of meta-policy which focuses on the 
broader societal and institutional contexts within which policy analysis occurs. Meta-policy: 
moves beyond empiricism toward political philosophy. It is normative, historical, 
and qualitative in method, although it may also employ techniques characteristic 
of the more narrowly focused analytic studies. Metapolicy research seeks 
understanding of the origins of policy in the experience and attitudes of people, 
in the influence of social and institutional structures, and in the systemic 
relationships which give rise to one set of policies, in contrast to other possibilities 
[Caldwell, 1990:293]. 
This type of policy analysis considers the possibilities of an 'independent' role for the policy 
institution, in this case UNCLOS, in policy making. There is recognition that key players will 
pursue their goals within a given institutional framework and attempt to modify that 
framework at the same time. The multi-dimensional meta-policy approach is particularly 
appropriate to understanding the complex and interrelated dimensions of environmental issues 
and policy [Caldwell, 1990:293]. However, the meta-policy approach, although it appears to 
be all encompassing, is still subject to limitations. Important limitations are acknowledged 
in the areas of measuring outcomes, obtaining reliable information, being able to attribute 
causality, and the degree to which policy making is ever rational [Buhrs & Bartlett, 1993:35]. 
To date, public policy approaches have mainly been confined to analysis of policy occurring 
at the national, rather than the international level. Malik (1995) argues that a "global policy 
approach" has the potential to promote better understanding of the participation of 
international organisations in environmental policy and politics than that offered by previous 
approaches used in the international relations field. However, the global policy approach does 
not hold all the answers and can usefully be augmented by other theoretical and disciplinary 
perspectives within the structure of a comprehensive policy framework [Malik, 1995:237]. 
In this project, I have attempted to construct such a comprehensive policy framework, _ 
applying a meta-policy approach to the international setting of the topic and thus taking a 
'global policy approach'. However, concepts and theories from the fields of international 
relations and international la~4 have also been incorporated in the analysis of the 
effectiveness of UNCLOS in achieving sustainable management of the high seas fisheries. 
The comprehensive framework is further informed by the key themes identified in the 
24 Such as the discussions on the vexed issue of sovereignty and the related issue of achieving compliance 
in international environmental regimes. 
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environmental policy field (elaborated in the following section) which provide a range of 
questions that enable the "effectiveness" or otherwise of UNCLOS to be tested. 
3.3 ENVIRONMENTAL POLICY 
The field of environmental policy is a relatively new one. Environmental policy as a concept 
was first advanced in the early 1960s by Caldwell. For some time his was a "lone voice", but 
concern for international environmental problems and the development of policies to deal with 
them has gathered force since the first major world conference on the environment in 
Stockholm in 1972 [Bartlett & Gladden, 1995]. The high profile of the more recent 
international conference on the environment, the "Earth Summit" in Rio de Janiero in 1992, 
provided evidence that international concern for environmental issues is strengthening. 
International concern may have strengthened, but the evidence is that effective results have 
not been the outcome. "On a world scale, every major indicator shows a deterioration in 
natural systems [Brown, 1991 in Buhrs & Bartlett, 1993: 1]. As discussed earlier, despite 
concern about collapsing fisheries, the state of the world fisheries resource has continued to 
decline over recent decades. Calls for urgent action and even for fundamental transformation 
in society may well be required to adequately address international environmental concerns, 
but seem unlikely to occur, given the entrenched nature of the established order and the 
relatively slow rate of change able to be negotiated in the international relations arena. 
Change is occurring at the level of international institutions and environmental regimes, such 
as UNCLOS, but the pace of change is incremental rather than dramatic. Calls for more 
fundamental transformation of society go unheeded. Yet, Caldwell (1990) regards the 
incremental approach as prudent given that the: 
modem techno-economic system is too large, and too complexly interconnecting, 
to make possible a rapid, comprehensive transformation, even if the attempt were 
made and we had a 'blueprint' of a better system [Caldwell, 1990:313]. 
In the 30 years since Caldwell germinated the development of environmental policy research, 
the field has grown to be substantial with a correspondingly large body of literature. Buhrs 
and Barlett (1993) identify four central themes to the literature on environmental policy 
development: the need for anticipatory environmental policy making; the need to change our 
ways; the need for institutional reform to enhance environmental policy performance; and the 
need for more integrated or comprehensive environmental policy development [Buhrs & 
Bartlett, 1993:3]. Each of these themes appears as threads running through the commentary 
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of this project, and each theme is explored as it relates to UNCLOS policy for SHMFS. A 
brief explanation of these themes, as applied to UNCLOS, now follows. 
The need for anticipatory environmental policy making acknowledges the truism that it is 
better to prevent problems than to find remedies. But it can be argued that most international 
(and national) environmental policy has been developed reactively, in response to problems, 
often of crisis proportions [Buhrs & Bartlett, 1993:4]. UNCLOS has some proactive 
components, such as the regulations relating to deep-sea mining, but the articles dealing with 
fishing exploitation and conservation were more reactively developed. As far as the 
conservation component ofUNCLOS fisheries management is concerned, a 'crisis' in fisheries 
was identified some years previously by key commentators, quite apart from the concern 
earlier generated by spectacular stock collapses such as that of the Californian sardine in the 
1940s.25 [Gullard, 1974; Bell, 1978:200]. The extension of exclusive fishing zones under 
UNCLOS merely formalised the unilateral action, taken by many nations in the 30 years 
before the release of UNCLOS. 
Another major theme in the environmental policy literature is the need to change our ways, 
to alter our beliefs and practices, often referred to as a 'paradigm shift'. It is argued by many 
environmentalists that the beliefs, attitudes and values of the dominant Western culture (as 
translated into practice via political, social and cultural institutions) are simply not ecologically 
sustainable. The dominant belief structure26 or worldview in Western societies was formed 
during the times of the Enlightenment and Industrial Revolution, in periods of perceived 
abundance of resources. The problem with this worldview is that some of the core elements, 
the "commitments to laissez-faire, individualism, progress and growth are no longer adaptive 
in an era of ecological limits" [Dunlap & Van Liere, 1984: 1014]. Consequently, the need for 
a paradigm shift, a change in the dominant belief structure is regarded by most commentators 
as an essential component to making real progress on environmental issues. 
25 At one time the Californian sardine was amongst the biggest fisheries in the world, with a peak catch of 
800,000 tons in the 1936/37 season. The fishery suffered a dramatic reduction in catch over 1943-48, with the 
catch dropping to below 200,000 tons in the 1947/8 season [Gullard, 1974:8]. 
26 Milbrath defined a paradigm as the dominant belief structure that organises the way people perceive and 
interpret the functioning of the world around them [Milbrath, 1989]. 
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Since the 1960s, there has been a perceived development of an alternative paradigm which has 
been called, amongst other names, the "New Environmental Paradigm" (NEP) [Dunlap & Van 
Liere, 1978: 10]. Several key themes identified by Dunlap and Van Liere as being present in 
the NEP are: 
* the intrinsic value of nature; 
* the need to use and develop environmentally benign technologies; 
* limits to economic growth and industrial development; 
* support for non-hierarchical social structures, and cooperation with rather than domination 
over nature [Wilkerson & Edgell, 1993:57]. Milbratb (1989), a key commentator in this field 
promotes sustainability as a core value of the NEP [Stead & Stead, 1992:126-127]. The 
concept of sustainability will be discussed in greater depth in Chapter Four. 
To which of these paradigms does UNCLOS conform, the 'new' or the 'dominant'? 
International organisations, including UNCLOS, were established and have evolved in the 
context of the modem system of nations (both capitalist and socialist). This system of nations 
is linked by the imperative of economic growth, based on notions of resource abundance 
[Kurian et aI, 1995 in Bartlett et aI, 1995:4-5]. Both concepts are core components of the 
Western dominant belief structure which has been the dominating worldview at the level of 
international relations during this century, only recently being challenged by alternative values 
of the less 'developed' nations. Caldwell (1994) describes this context as "the transnational 
techno-scientific super-culture" which overlays all modem societies [Caldwell, 1994:310]. 
The way people perceive reality, their worldview, does change as circumstances alter, but 
historically this change has occurred more slowly than changes in the real world [Caldwell, 
1990:301]. People learn and change, but do institutions? Taylor (1984) maintains that 
international organisations can "learn to think" ecologically, despite the traditional concerns 
of economic growth, sovereignty and so on [Taylor, 1984 in Kurian et aI, 1995:6]. But there 
will be an "institutional lag" in this learning, as institutions adapt and change at a slower pace 
than individuals [Caldwell, 1994:301]. In this project, the degree to which UNCLOS is 
entrenched in the dominant Western belief structure of the international "super-culture" is 
considered. Related questions are also considered, namcly the degree to which UNCLOS has 
been able to 'learn' as an institution, and how much institutional flexibility there is for 
UNCLOS to encompass more ecologically sustainable values and practices. 
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The need for institutional reform to enhance policy performance is another theme in 
environmental policy .. The reform of institutions has the potential to be a more effective 
means of enhancing policy performance, rather than simply working on policies themselves. 
But the full ramifications of such reforms are largely unpredictable [Buhrs & Bartlett, 1993:8]. 
UNLCOS is an institution in the sense of being an international regime with codified rules and 
regulations. It is an institution nested within a broader family of United Nations organisations 
and within the context of international relations among the modern system of nations. This 
institutional context imposes systemic obstacles to effective environmental policies inherent 
in "the operations of the modern techno-economic industrial order within its sociopolitical 
structure" [Caldwell, 1994:311]. For instance, sponsoring economic growth has been cited as 
a key function of the modern state with the consequence that economic growth and 
development takes precedence over environmental protection [Walker, 1989 in BUhrs & 
Bartlett, ]993:140]. In a similar vein, environmental regimes such as UNCLOS are often 
subject to conflicting demands and expectations. In the case of UNCLOS, the most crucial 
conflict is the dual objectives of promoting maximum resource use/development and the 
promotion of conservation measures. In this project an assessment of the barriers to more 
effective environmental policies, posed by existing institutional arrangements, is attempted. 
The fourth major theme in environmental policy is the need for more comprehensive and 
integrated environmental development in recognition of the complexity and interrelatedness 
of environmental problems. But what does comprehensiveness or integration in environmental 
policy imply? Comprehensiveness means to incl~de broadly all factors of importance, while 
integration means to effectively weave together the various strands of importance [Buhrs & 
Bartlett, 1993: 138]. Many environmental policies have not been very successful because they 
have been unnecessarily fragmented and ad hoc. A worldwide interest by governments in 
making environmental policy more comprehensive and integrated developed in the late 1980s, 
largely based on the critiques of the 1970s [Buhrs & Bartlett, 1993: 11]. The Brundtland 
Commission's 1987 report Our Common Future provides an international 'mandate' for this 
theme by arguing that governments need to take the broader view of environmental problems 
and policies, that environmental protection and sustainable development need to be integrated 
within the mandates of all international organisations (amongst others) and that the different 
dimensions of the environmental problematique need to be considered on the same agendas 
and within the same international (and national) institutions [WCED, 1987:311-13 in Buhrs 
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& Bartlett, 1993:141]. Buhrs and Bartlett (1993) argue that the question is not whether 
increased comprehensiveness or integration will result in more effective environmental 
policies, but whether and to what degree this approach can be achieved given the significant 
(systemic) obstacles that exist [Buhrs & Bartlett, 1993: 138]. 
In general, international environmental regimes are open to criticism for being too narrow and 
not developing issue linkage. UNCLOS, on the other hand, has been held up as a model of 
more comprehensive approach because a wide range of environmental issues are covered in 
the one treaty (i.e., pollution, mining. exploitation and conservation of living marine 
resources). UNCLOS appears to be more comprehensive in terms of dealing broadly with the 
marine environment and its use/development by the community of nations. But to what 
extent are the underlying sources or causes of environmental issues addressed, and how 
successfully does UNCLOS deal with the three dimensions of the environmental 
problematique, widely recognised as the economic, ecological and social dimensions? This 
project investigates these questions. 
3.4 SUMMARY 
The key themes in environmental policy provide a range of questions used to assess the 
relative "effectiveness" of UNCLOS as an environmental policy regime. These questions are 
applied within the comprehensive policy framework provided by the 'global policy approach' 
as outlined in the first part of this chapter. The global policy approach is basically a meta-
policy perspective extended to an international setting, and further informed in this project by 
theories and concepts from the fields of international relations and international law. But 
before this comprehensive policy framework can be applied, to an analysis of UNCLOS 
management for SHMFS, it is necessary to discuss the traditional approach to management 
of this resource and the approach of sustainable management proposed in this project. The 
following chapter provides this discussion 
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CHAPTER FOUR: APPROACHES TO 
MANAGEMENT OF THE RESOURCE 
4.1 INTRODUCTION 
This chapter discusses two approaches to fisheries management. The first approach is the 
traditional approach of fisheries management generally, and as it is applied under UNCLOS. 
The second approach is that offered by the concept of sustainable management, developed 
from the genesis concepts of sustainability and sustainable development (also defined). The 
final part of this chapter links the model of sustainable management for SHMFS with the 
analysis contained in Chapter Five by explaining how the process of analysis has been 
undertaken. An approach to evaluation is discussed, and the evaluation matrix that has been 
applied is outlined. This evaluation matrix serves to link the theoretical concepts from both 
this chapter and Chapter Three, wherein the comprehensive policy framework for the analysis 
process is described. 
4.2 FISHERIES MANAGEMENT 
Gulland (1974) identifies three phases of fisheries management in the context of Western 
society: protection of fishing rights by established fishers, followed by management based on 
bioeconoimic models and, since the 1960s, a trend towards management having a wider focus, 
with the recognition that bioeconomic models are too narrow and restrictive. The earliest 
phase of fisheries was essentially 'protectionist' and often involved the prohibition of the use 
of new and more efficient fishing gear (still a management technique in use today). The core 
objective was to protect the livelihood of established fishers and other vested interests. 
Generally these measures were applied to coastal areas on a local, regional or national basis, 
while on the high seas fishers and fishing nations acted as though the living resources were 
unlimited and management measures unnecessary [Gullard, 1974]. 
The second phase of fisheries management, reliance on bioeconomic models, arose in response 
to the noticeable decline of high seas fish stocks27 following the increased fishing effort 
made possible by the introduction of steam trawling in the late nineteenth century. The 
widespread assumption that the living marine resources were unlimited now came into 
27 This decline was particularly noted in the North Atlantic and North Sea fisheries [McGoodwin, 1990:67]. 
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question for the first time. The result was the beginning of modem fisheries science and the 
modem practice of fisheries management [McGoodwin, 1990:67]. Because these declining 
high seas stocks were beyond the jurisdiction of anyone state and were often exploited by 
several countries, it was recognised that joint action by nations with a vested interest was 
required. The effective grounds upon which agreement could be reached was scientific 
investigation. Hence the growth of fisheries science, commencing in an international sense 
with the establishment of the International Council for the Exploration of the Sea (ICES) in 
1906.28 However, international action towards the actual implementation of specific 
management measures did not start until nearly half a century later with the establishment of 
regional fisheries organisations [Gullard, 1974]. 
Modem fisheries management has been predicated on the presumed usefulness ofbioeconomic 
models, developed from the work of early fisheries biologists, and added to by mathematical 
economic theory.29 The main bioeconomic models still in use today are the Gordon-Schaefer 
model, described by McGoodwin (1990) as practically an icon in fisheries management, and 
the models of Maximum Sustainable Yield (MSY) and Maximum Economic Yield (MEy).30 
In essence, the aim of these formulations is to determine an equilibrium level between a 
fishery's biological productivity, the level of fishing effort and the rate of fish mortality 
[McGoodwin, 1990:69]. The objective embodied in the bioeconomic models is to maintain 
a 'sustained yield' of the resource in order to produce the greatest good for the greatest 
number over the longest time [McEvoy, 1988:219-220]. A systematic relationship between 
harvesting and resource productivity is recognised in the sustained yield theory. But none of 
these models have proved to be a panacea for fisheries management in practice, and MSY has 
been discredited by fisheries economists for two decades.31 
28 ICES is still the main organisation involved in determining overall management practices for the North 
Atlantic and North Seas fisheries [M.E. Smith, 1982 in McGoodwin, 1990:67]. 
29 McGoodwin provides a concise overview of the historical development of bioeconomic modelling theories 
in fisheries management [1990:68-73]. 
30 Fora detailed description of these bioeconomic models consult Kula (1994) Economics of Natural 
Resources, the Environment and Policies. 
31 For a benchmark critique of the model from a scientific viewpoint, see P .A. Larkin (1977) "An Epitaph 
for the Concept of Maximum Sustainable Yield," Transactions of the American Fisheries Society, 106: 1-11. 
McGoodwin (1990) provides a more general critique. 
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Briefly, MSY is discredited because it allows more fishing effort than is economically 
efficient, and it is based on the idea that a sustainable yield can be matched to a biological 
equilibrium. Unfortunately, biological equilibrium is non-existent in the marine environment. 
Most marine stocks live in complex relationships with other species and in a constantly 
changing environment, all of which produces random or chaotic fluctuations in their 
populations. Consequently, many marine stock undergo boom and bust cycles entirely 
independent of fishing effort. Thus, there is little chance of achieving maximum yields in an 
ocean ecosystem year after year. 
With the discrediting of MSY, the model of Maximum Economic Yield (MEY) replaced MSY 
as the key management objective amongst most fisheries managers. MEY seeks to maximise 
the economic return from a fishery, compared to MSY which seeks to maximise the biological 
yield. Aiming for MEY generally means promoting less fishing effort than that promoted by 
MSY. But even the goal of MEY will result in a level of fishing that wi11lead to the stock 
being "mined". The major flaw with MEY is the assumption that the level of fishing effort 
can be equated with a sustainable maximum economic return to fishers~ whereas, a stable 
market for fish does not actually exist, and fisheries working in a highly competitive open-
access fishery usually engage in a level of fishing effort in excess of MEY. Furthermore, 
fishers can confound these models by not behaving in a manner deemed rational by 
economists [McGoodwin, 1990: 72-73J. 
In summary then, the bioeconomic models tend to over-simplify the complex dynamics of 
both marine ecosystems and human behaviour and the interaction between these two factors. 
Primarily these models are concerned with the objective of economic efficiency32, as distinct 
from social efficiency. Social equity issues, such as the allocation of access or distribution 
of resource income, are not incorporated by these models [Ibid:73-75]. 
The limited nature of bioeconornic modelling as the sole basis for fisheries management has 
been increasingly recognised since the 1960s. Gullard (1974) regards the third phase of 
fisheries management as the move away from these narrow models to a broader management 
approach. Alternative models that include a wider range of variables have been mooted. One 
32 Orthodox economists would still argue economic efficiency ultimately provides the most good for the most 
people. 
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such model is Optimum Sustainable Yield (OSY), wherein the "optimum" sustainable well-
being for a fishery's human participants is the objective (whatever that may be). But this 
model remains little more than an ideal, both in theory and in application [McGoodwin, 
1990:107,158]. Other alternative approaches to bioeconomic modelling are being developed. 
For instance, Troadec (1985) suggests fisheries management should be approached in the 
following sequence: political decisions for the allocation of exclusive use rights, then the 
socio-economic optimisation of unit fisheries, and finally resources conservation [Troadec, 
1985 in Miles, 1985:4]. 
The objectives of fisheries management have become increasingly broader over the last 150 
years. In the earliest phase of fisheries management, the objective was to protect the vested 
interest, in the second phase to provide the maximum physical yield to benefit the most 
people. Now, in the third phase of fisheries management, it appears commentators are seeking 
out a broader, more comprehensive objective. Perhaps such an objective could be defined as: 
the greatest benefit for the most people, on an equitable basis, now and in the future. This 
objective implies a sustainable basis to management, necessitating a conservationist approach 
to the natural resource. Such an objective could be tenned "sustainable management". The 
following sections of this chapter define the concept of "sustainability" and outline what 
sustainable management could mean in the context of high seas fisheries. Finally, a model 
of sustainable management for high seas fisheries is proposed. 
4.3 SUST AINABILITY 
Sustainability per se can refer to any state or process, but in the context of natural resource 
management refers to the continued existence of the natural world and the 
coexistence/interdependence of humanity within it. Actions affecting the natural world need 
to be assessed in tenns of their full long-tenn effects to assess the sustainability of those 
actions. "Sustainability is a normative ethical principle" [Robinson et aI, 1990:44], a human 
derived and described concept rather a natural discovery waiting to be made or rediscovered. 
As a normative ethical principle the concept of sustainability relates to the cultural context 
within which it is developed. The concept of sustainability in a modem Western context first 
appeared in 1972 in the book Blueprint for Survival, and in a United Nations document in 
1978. Since then, the concept has gathered force and in recent years has become one of the 
central ideas advanced as the key to sound policy for all nations. Kidd (1992) advises that 
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a search for a single definition of sustainability seems futile, given that the root of the term 
lies in several different intellectual and political streams of thought not only diverse but also 
incompatible)) [Kidd, 1992:2]. Consequently, it is important to be clear in defining 
sustainability in the context of a particular problem or issue, rather than seeking a universal 
definition. Given all of the above, it further follows that there is no single version of a 
sustainable society, but rather "an infinite variety of more sustainable societies and systems 
within them , shaped by the particular context of time, place and imperative" [Dovers, 
1990:301]. 
4.4 SUSTAINABLE DEVELOPMENT 
Sustainability as a concept relating to resource management is most commonly discussed as 
'sustainable development'. Definitions of sustainable development are widely debated,34 but 
a well accepted definition was formulated by the World Commission on Environment and 
Development (WCED) which proposed that: 
Sustainable development is development that meets the needs of the present 
without compromising the ability of future generations to meet their own needs 
[WCED, 1987:43]. 
Sustainable development has been further defined as requiring the integration of three key 
spheres of development: economic, ecological and social. Economic sustainability implies 
continued economic activity resulting in sustainable growth or yield. Ecological sustainability 
implies the protection of life support systems, ecosystems and biodiversity, with a focus on 
mitigation of adverse human impact. Social sustainability acknowledges the interdependence 
of humanity with the environment and implies sustaining an adequate resource base, a healthy 
environment, and cultural diversity. The integration of these three aspects is a tall order, and 
it is unlikely that it will be possible to maximise all objectives at all times. Hence, sustainable 
development necessarily is a dynamic process of trade-offs between the three spheres of· 
interest (economic, ecological and social) [Barbier, 1987: 104]. As a dynamic process, 
sustainable development is a path to be taken rather than a place to reach, a process not an 
end-state [Robinson et aI, 1990:44]. 
33 Kidd (1992) lists these sources as: the ecological/carrying capacity root, the resources/environment root, 
the biosphere root, the critique of technology root, the "no growth" root, and the ecodevelopment root [Kidd. 
1992:2]. 
34 The debate ranges widely, for instance, some commentators dispute that the term demonstrates internal 
logic and question whether "development" per se can be sustainable [Worster, (1993) and Caldwell (1990) in 
Kurian et ai, 1995: 11]. 
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So far, the concepts of sustainability and sustainable development have been described in 
general terms, in part due to the definition difficulties previously discussed. Although the 
concepts need to remain general, their application to any particular circumstance will 
necessarily be specific. The application of the principles of sustainable development to any 
particular circumstance is 'sustainable management.' 
4.5 SUST AINABLE MANAGEMENT 
The sustainable management of high seas fisheries needs to be developed from the principles 
of sustainable development outlined above. Sustainable management is no more an end-state 
than is sustainable development. It is very much a process of trial and error, of working 
consistently and tenaciously towards the goal of sustainability. Neither can there be only one 
system of sustainable management for global fisheries. In searching the literature on 
sustainable management, I was unable to find a "model" pertinent to fisheries that was 
comprehensive enough to fully encompass the three dimensions of the environmental 
problematique (economic, ecological and social). The mandate for such an approach is 
provided by the Bmndtland Commission which argued that environmental protection and 
sustainable development need to be integrated within the mandates of all international 
organisations and the different dimensions of the environmental problematique need to be 
considered on the same agendas and within the same international institutions [WCED, 
1987:311-13 in Buhrs & Bartlett, 1993:141]. 
With such a mandate, I developed a composite model based firmly on the three dimensions 
of the environmental problematique. The key themes from the field of environmental policy, 
as summarised by Buhrs and Bartlett (1993), provided a broader context (these themes are 
elaborated in relation to UNCLOS in Chapter Three). Proceeding from this base, I sought 
management principles directly related to fisheries management.35 Initially, I drew on the 
work of a key New Zealand fisheries economist [Anderson, 1986] and on the work of applied 
anthropologists who specialise in fisheries management [Dyer, 1994 and McGoodwin, 1990]. 
The components of 'ideal fisheries management' provided by these diverse but complementary 
sources were melded and a composite model developed. It is important to note at this 
juncture that I have translated management principles provided by these sources into an 
35 Agenda 21, Chapter 17 deals with sustainable use and conservation of marine living resources of the high 
seas, but the management objectives listed in that document were limited, given the theoretical approach used 
in this project. 
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international context. The development of the model was also infonned by widely 
acknowledged issues in fisheries management (the FAO being a key infonnation source) and 
resource management literature in general. Ultimately, the choice about the actual 
composition was made subjectively. The model for sustainable management of the high seas 
fisheries presented below is merely a starting point. Furthennore, no 'model' can fully 
represent the complexity of the issues, the actors, the politics and so on, involved in the 
international management of SHMFS. 
4.6 MODEL OF SUSTAINABLE MANAGE.MENT FOR SHlVIFS 
a) ECONOMIC ASPECTS 
* High level of efficiency in both an economic and social sense. 
Maintaining economic productivity and efficiency is a core component of any 'modem' 
management policy, including fisheries management [Anderson, 1986]. The issue is defining 
what economic efficiency means. In fisheries management, economic efficiency has been 
defined as Maximum Sustainable Yield (MSY) and Maximum Economic Yield (MEY). Both 
MSY and MEY and the shortcomings associated with them as management objectives are 
discussed in Chapter Four. Either MSY and MEY continue to be used, with recognition of 
their shortcomings, or other alternatives are developed. A more people-based alternative that 
has been suggested is Optimum Social Yield (OSY), (see Chapter Four for details). 
A more comprehensive approach to management than that based on either biological or 
economic objectives is clearly required. The search for a broader objective, such as OSY, 
may only be of limited use, although it does reflect a change in perception or values over the 
last 30 years. Perhaps a more comprehensive approach could be offered by a sustainable 
management framework. 
* Feasible and effective administration. 
Administration of any fisheries management regime needs to be both workable (effective) and 
without costs being too high (efficient), In the language of economics, the 'transaction costs' 
of administering a regime need to remain lower than the cost of the benefits [Anderson, 1986; 
McGoodwin, 1990]. It may well be that the best possible management strategy is simply too 
expensive to implement. Regulation of high seas fisheries involves a large expenditure for 
administration, as well as for monitoring, control and surveillance (MCS). Mandatory 
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enforcement of regulations rather than voluntary compliance Increases the cost of 
administration. 
* Implementation of Jimited access through a property rights system. 
The F AO regards open access as the single most important issue to be addressed in the 
wastage of the fisheries resource [F AO, 1992]. The most feasible solution appears to be the 
introduction of limited access through a property rights system. The main rationale for 
introducing a system of property rights is that fishers who consider certain fish stocks or 
fishing grounds their own property, are likely to voluntarily restrain their fishing effort and 
develop greater concern for conservation and management. It is becoming less controversial 
to suggest such a change to the institutional basis of resource ownership (in the high seas that 
of open access) because the problems in fisheries appear to be growing, not abating 
[McGoodwin, 1990: 177 -8]. Amason (1993) concludes that an economic rationalisation of 
ocean fisheries is probably historically inevitable, and will probably be accomplished by a 
property rights based system, such as individual transferable quotas (ITQs) [Amason, 
1993:334]. 
* Encouragement of innovation in technology and product use. 
Innovation in technology and product use is a necessary component for fisheries management 
[Anderson, 1986; FAO, 1995]. At present a sizable portion of many catches is wasted, 
through discards and bycatch that are not used, and by inability to properly store catch. 
Bycatch of fish and non-fish species is known to be a problem in a number of straddling and 
highly migratory stock fisheries. 36 This misuse of resource eompounds the over-fishing 
problem, threatening both the maintenance of biodiversiy and the long-term sustainability of 
fisheries [FAO, 1995:21]. 
b) ECOLOGICAL ASPECTS 
* Precautionary management. 
The need for a precautionary approach to environmental management is a global trend that 
has been accepted by a number of international institutions, conferences, and conventions 
(including the Barcelona Convention, the Vienna Convention, the United Nations Environment 
36 Bycatch of direct concern to New Zealand is the bycatch of seabirds in the southern bluefin tlU1a fishery 
[MFAT, 1993: 14]. 
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Programme, and the UNCED Rio Declaration)[Weeber & Wallace, 1992:152]. Precautionary 
management acknowledges two key points: there are limits to scientific prediction, monitoring 
and control, and anticipatory action can and should be taken in the absence of finn scientific 
proof. The precautionary approach means that, where there is doubt about the effect of a 
technology of fishing practice on the marine environment and resources, preventative or 
remedial action would have to be taken, erring on the safe side. A precautionary approach 
is particularly necessary for fisheries management given the "uncertainty and related risk 
resulting from intrinsic inefficiencies in fisheries management, insufficient scientific 
information and natural variability" [FAO, 1995:10]. 
* Preservation of biodiversity 
The retention of biological diversity (commonly abbreviated to biodiversity) is an essential 
feature of sustainable management of marine resources. Maintaining biodiversity aids the 
resilience of ecosystems to climatic and resource use perturbations. The emphasis on 
biodiversity in conservation efforts is a relatively recent development. Both the term and 
concept have been in existence since 1980 and come-of-age with the 1992 Convention on 
Biological Diversity,37 Biodiversity is defined in that Convention as: 
the variability among living organisms from all sources including, inter alia, 
terrestrial, marine and other aquatic ecosystems and the ecological complexes of 
which they are a part; this includes diversity within species, between species and 
of ecosystems [Spellerberg (in press) 1995:7]. 
The concept of biodiversity entails a very comprehensive approach to the natural world. 
* Flexibility 
Flexibility in relation to the biological aspects of a renewable resource, such as fisheries, is 
necessary to respond appropriately to natural fluctuations in the populations of the resource -
[Anderson, 1986; McGoodwin, 1990]. Fisheries are a resource particularly susceptible to 
sudden and previously unpredictable changes in marine fish population, not necessarily related 
to fishing effort38 • As scientific information improves it may become possible to accurately 
37 The Convention on Biological Diversity came into force in December 1993 as a result of ratification by 
more than 30 states. 
38 The scientific explanation increasingly recognised is that the most dramatic marine fish population 
fluctuations tend to appear as decadel-scale "regime" changes. These changes have appeared to be in synchrony 
in very widely separated regions of the world's oceans, possibly as a response to global climatic "teleconnections" 
[FAO, 1995:2], 
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predict marine fish population fluctuations, but the need will remain to respond to the 
unexpected. Changes in fish populations, especially stock collapses, or the introduction of 
new regulations can result in a shift in fishing effort to another species. The more specialised 
and structured a management regime is, the less it will be able to cope with the new 
eventualities [McGoodwin, 1990: 183]. Flexibility in management implies an ability to move 
towards being 'proactive', being able to implement anticipatory policies. 
* Data gathering. 
Data gathering is a critical component of the management of any natural resource, especially 
in tenns of acquiring sufficient infonnation to develop anticipatory policies [Dyer, 1995; 
McGoodwin, 1990]. This point has long been realised in fisheries management, the first 
major international organisation for fisheries research (ICES) having been established as early 
as 1906. Collecting accurate fisheries data is extremely difficult, more so than other 
renewable resources. Fish in the sea are not readily countable because of the opacity of the 
medium and their tendency to move. The sheer number of species and the number of reporting 
countries involved compound the problem. 39 
Data gathering for high seas fisheries is predominantly done by the fishers themselves, by 
maintaining catch data. This data is then used both for general infonnation on the fishery 
concerned and also to enforce fishing regulations. The ability to monitor the activities of 
fishers in an environmental regime is important in providing the infonnation "feedback" loop. 
c) SOCIAL ASPECTS 
* Agreement and support by member nations (political will). 
The agreement and support of the parties to an environmental regime are necessary 
prerequisites for the effective implementation of the regime. In the case of international 
regimes the implementation (and enforcement) of the regimes is recognised as the weakest part 
of international environmental law [Hurrell & Kingsbury, 1994:29]. It appears to be easier 
for nations to agree to intemational cooperation measures than to adhere to them. There is 
an inherent tension in the involvement of nation states in international regimes, as a degree 
of sovereignty (i.e., national autonomy) must be surrendered to achieve collective action by 
39 The FAO is the sole repository for infonnation on global fisheries and currently collects data on 995 
species from 227 countries and administrative or political entities. Data on catches are collected in 30 statistical 
regions [FAO,1993:146]. 
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the community of nation states [Susskind, 1994]. The tension for governments of states, party 
to an international agreement, is that their first duty is to their own nationals, rather than to 
the international community. The willingness of governments to implement international 
agreements is influenced by the "needs, demands, resources (including human) and the 
constraints of the communities they represent" [Buhrs & Bartlett, 1993:2]. An unsurprising 
corollary to these constraints is that it is more difftcult to police their own nationals than those 
of other states [Birnie, 1992]. The constraints mentioned above, and the physical difftculty 
in enforcing fishing regulations on the high seas, mean genuine political will, rather than 
posturing, is essential for the effective implementation of the regime. 
* Equity of distributiona] effects and of allocation of resource. 
Equity in resource allocation and benefit (distributional effeet) IS a tenet of resource 
management, and also a social justice concept accepted within the United Nations family of 
institutions and organisations. Considerations of equity between nations is regarded as an 
important part of achieving sustainable global development by the Brundtland Commission 
(1987). Few would take issue with the general principle of equity, but agreement about the 
application of the principle to fisheries management is more problematic. Different 'actors' 
will have different views as to what equity may mean in a practical sense, it may be equitable 
access by all fishers, or equal distribution of the benefits of fisheries produce [Me Goodwin, 
1990:]. In the case of UNCLOS, equity issues of concern are those that exist between the 
nation states, these issues tend to revolve around the conflict of interest between the coastal 
states and the DWFN (i.e., between the developing versus developed states). It is important 
to resolve equity concerns as far as possible at any given time, in order to lessen the potential 
for dispute between fishing states and to increase the political will of states to comply with 
the regime. Given that the principle of equity is a normative ethical concept, not an absolute 
value, the perception of equity by all state actors is important. 
* Representation and participation in the system: Fishers and the pubJic. 
The concept of citizen participation in governance and international affairs is an idea gathering 
force, spreading even into countries traditionally authoritarian in governance [Caldwell, 
1994:23]. In New Zealand, Greenpeace has called for public participation to be extended to 
international fisheries [Greenpeace, 1995]. NGOs act as "unofficial representatives of public 
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interest" and have now "attained a legitimate and recognised role in the United Nations 
system" [Caldwell, 1994:23]. 
Resource user group (fishers) involvement in policy development and implementation would 
allow a "bottom-up" input, from those people directly concerned with the resource, rather than 
policies and practices developed by a bureaucratic hierarchy isolated from the actual resource 
which imposes policies in a "top-down" manner. Such broad participation is regarded as 
especially important in environmental policy. "Truly comprehensive, integrative 
environmental policy requires extensive public participation, cooperation, and support: almost 
by definition it cannot be imposed on an unwilling, antagonistic, or merely indifferent public" 
[Buhrs & Bartlett, 1993: 140]. The consequence of the involvement of fishers in policy 
formulation and implementation is not only better informed policies, but also policies more 
acceptable to resource users, as they then have a degree of 'ownership' of those policies. If 
policies are not thrust upon fishers but developed in conjunction with them, the level of 
acceptance of restrictions and regulations should improve and the overall degree of compliance 
increase [Anderson, 1986 ;Dyer, 1990; Kurian et aI, 1995: McGoodwin, 1990]. 
* Education of the public/fishers about sustainable management. 
Education of both the general public and those involved in the fishing industry about 
sustainable management is an essential prerequisite for achieving changes in attitudes or values 
about resource use [McGoodwin, 1990]. Education is the cognitive tool that will assist 
individuals to see the bigger environmental picture, to understand the personal and societal 
implications of 'limits to growth' and to be prepared to change their ways [Dunlap & Van 
Liere, ] 978: 16]. Without both the support and acceptance of sustainable management 
practices by the publics of the fishing nations and by the players in the fishing industry, 
including fishers, it is difficult to envisage any such policies and practices being taken. Buhrs 
& Bartlett (1993) reinforce this view, that whether effective international action is taken 
ultimately depends on what is happening within countries and that it is what occurs at the 
'grass roots' that makes or breaks policies [Buhrs & Bartlett, 1993:2]. 
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4.7 SUMMARY OF MODEL 
In summary, the model for sustainable management for international fisheries consists of the 
following components: 
a) Economic aspects 
* high level of economic efficiency in both an economic and social sense; 
* implementation of limited access through a property rights system; 
* encouragement of innovation in technology and product use; 
b) Ecological aspects 
* precautionary management 
* preservation of biodiversity 
* flexibility 
* data gathering 
c) Social aspects 
* agreement and support by member nations (political will) 
* equity of distributional effects and resource allocation 
* representation and participation in the system: fishers and the public 
* education of the public/fishers about sustainable management 
This model has been developed in order to assess UNCLOS in the paradigm of sustainable 
management. Chapter Six provides the analysis of UNCLOS within the framework of this 
model and the following sections of this chapter explain the approach taken. 
4.8 EVALUATION THEORY 
Evaluation is an essential part of any policy process that can take place at any stage of the 
process, although it is usually undertaken after the implementation of the policy with the view 
to 'feedback' from the evaluation being useful for policy refonn [Buhrs & Bartlett, 1993:28]. 
In this project, the evaluation of the effectiveness of UNCLOS in achieving sustainable 
management is in an historical context. The original Convention is assessed both in terms of 
policy formulation and in implementation outcomes, then related to the policies contained in 
the new ancillary Agreement. 
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A common approach to evaluation is to focus solely on outcomes with the only criteria of 
evaluation being the explicitly stated goals of a project, programme or policy. But significant 
problems have been identified with.this obvious and apparently 'fair' approach. There can 
be problems in identifying the goals and dealing with the apparent inconsistencies between 
them and relating specific outcomes to specific goals [Scriven, 1991: 179]. Positive and 
negative unintended consequences are often the most important results of policy making 
[Buhrs & Bartlett, 1993:28]. So what other evaluation criteria can be used, other than a 
simplistic goal-achievement approach? Other criteria can be used, such as independently 
determined needs or validated standards. Evaluation standards may be derived from values 
such as sustainability. An approach using multiple values and criteria is recommended by 
many evaluation theorists [Bartlett, 1994: 173]. This is the approach I have chosen. Rather 
than simply assessing UNCLOS' outcomes against the stated internal goals, I have developed 
the model of sustainable management, containing multiple critcria, to act as an assessment 
framework based on the key concept of sustainability (both the concept of sustainability and 
the model of sustainable management have been described in the previous sections of the 
chapter). 
Focusing on the central question of the project, an assessment was made of the relative 
effectiveness of UNCLOS in meeting the goal of sustainable management of the high seas 
fisheries. How was "effectiveness" measured? A 'black and white' assessment of either 
success or failure against each criterion was not made because ".... success and failure, as 
traditionally understood in policy evaluation, are' concepts of very limited usefulness. They 
are wholly dependent on their terms of reference for meaning, and dangerous in their potential 
for abuse" [Bartlett, 1994: 184]. 
Instead, the assessment attempts to place UNCLOS along a continuum of progress from a lack 
of recognition or inaction at the negative end of the scale, to well developed policies or 
effective action at the positive end of the scale. The concept of a continuum of progress 
evokes an image of change over time, of connectedness and of direction, based on the 
acceptance of the "organic and interactive" nature of policy processes [Bartlett, 1994: 184]. 
The concept of "success" is regarded in this project as entirely based on the view of success 
as having a more organic meaning, "as a process, a quality of mind and way of being, an on-
going affirmation of life" [Noble, 1979 in Bartlett, Ibid]. 
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4.9 EVALUATION MATRIX 
The comprehensive approach taken to the analysis in this project can be visualised as an 
'evaluation matrix'. The concept of a matrix allows the evaluation approach, outlined in the 
previous section, to be linked with the comprehensive policy framework devised in Chapter 
Three. The basis of this framework consists of a meta-policy approach to be used in 
evaluating UNCLOS against the model of sustainable management. The evaluation is to be 
made at three broad levels: that of formulation or policy design (the rules codified in 
UNCLOS), that of policy process or implementation (considering identified outcomes) and at 
the institutional level (the extent to which the institutional structure of UNCLOS influences 
policy). 
Four key themes from the field of environmental policy provide a range of questions which 
have been used to inform the evaluation. These questions are: 
* how anticipatory or proactive have UNCLOS policies been? 
* what values or beliefs are encoded in UNCLOS and has there been a change in the 
institution's value system over time? 
* has UNCLOS the flexibility to "socially learn" as an institution? 
* to what degree is it possible to reform UNCLOS, given that it is an international treaty? 
* what are the broader systemic obstacles to implementation of UNCLOS? 
* how comprehensive and intcgrated are UNCLOS policies? 
* are all three dimensions of the environmental problematique (social, economIC and 
ecological) addressed by UNCLOS policies? 
In discussing the findings, theories and concepts from the fields of international relations and 
international law were used to add further insight. 
Finally, the measurement of the "effectiveness" of UNCLOS, in achieving sustainable 
management, is not one of apparent success or failure, but rather is measured along a 
continuum of progress. The scale of this continuum ranges from a lack of recognition and or 
inaction at the negative end of the scale, to well developed policies or effective action at the 
positive end of the scale. 
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4.10 SUMMARY 
Two approaches to fisheries management have been discussed in this chapter, one the 
traditional analycentric approach and the other a proposed sustainable management approach. 
The sustainable management approach or model has been developed from the concepts of 
sustainability and sustainable development. Consequently the model is based on the three 
dimensions of the environmental problematique (economic, social and ecological). From this 
base a composite model was built that drew on established models of ideal fisheries 
management, as well as ideas from the field of applied anthropology. The system of fisheries 
management applied under UNCLOS, as described in Chapter Two, was analysed against this 
model of sustainable management. The final part of this chapter discusses the process of 
evaluation to be used in undertaking the analysis. An evaluation matrix is described which 
outlines the framework for analysis and the means of assessing the relative effectiveness of 
UNCLOS in achieving sustainable management. The application ofthis framework of analysis 
has generated the discussion contained in the following chapter. 
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CHAPTER FIVE: ANALYSIS OF UNCLOS IN A 
SUSTAINABLE MANAGEMENT FRAMEWORK 
5.1 INTRODUCTION 
In this chapter, the UNCLOS management regime for SHMFS is evaluated within a 
sustainable management framework. The framework is divided into the three dimensions of 
the environmental problematique (economic, ecological and social). Each component of the 
framework is discussed separately. The range of aspects discussed precluded an in-depth 
analysis of each aspect. Hence, the analysis is an overview or scoping exercise. The value of 
such an exercise is that an alternative perspective to conventional fisheries management is 
provided, and a potential starting point for further academic and practical exploration. 
The UNCLOS treaty is a document created in the decades before 1982, whereas the 
sustainable management framework has been developed within the resource management 
paradigm of the 1990s. That said, the evaluation considers UNCLOS policies as originally 
formulated within the Convention and as further developed by the new ancillary Agreement. 
Also considered in the analysis are implementation issues and the institutional barriers to 
sustainable management that exist. 
5.2 ANALYSIS OF UNCLOS 
a) ECONOMIC ASPECTS 
* High level of efficiency in both an economic and social sense. 
Management objectives need to express efficiency in both an economic and social sense. In 
UNCLOS, the definition of efficiency is Maximum Sustainable Yield (MSY), although this 
objective is conditioned by a number of qualifying factors. 4o This definition of economic' 
efficiency was used despite the fact that it had been discredited as a management objective 
(refer to Chapter 4.2). 
The new Agreement is legally bound to continue with the same basic terminology as 
UNCLOS and consequently uses the same defmition of economic efficiency, i.e., MSY with 
40 MSY is conditioned by It .. relevant environmental and economic factors, including the special requirements 
of developing states, and taking into account fishing patterns, the interdependence of stocks and any generally 
recommended international minimum standards, whether subregional, regional or global" [Article 119]. 
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qualifying factors. In the general principles section, the objective of "optimum utilisation" is 
also to be promoted, along with "long-term sustainability" [Article 5 (a)], as well as the 
precautionary approach (Article 6). The underlying philosophical issue here is whether 
fisheries management regimes are to be based on the maximum resource use, pushed to the 
limits of scientific certainty by the economic imperative, or whether a different paradigm 
should be adopted. Such an alternative paradigm would place more emphasis on conservation 
and biodiversity. 
Conclusion: A reassessment of the core definition of economic efficiency (MSY) is overdue, 
as is a clearer definition and reconciliation of other terms used to denote management 
objectives. 
* Feasible and effective administration. 
Feasible and effective administration of an environmental regime is essential, or it will not 
operate. Effective administration in relation to UNCLOS management of SHMFS involves 
regulation, monitoring and enforcement. The principle concerns under UNCLOS 
administration have revolved around compliance and enforcement. Under UNCLOS, coastal 
states have the right to impose their laws, regulations and conservation measures on fishers 
of other nations within their EEZs, including licensing and enforcement procedures (Article 
62). In contrast, no compliance and enforcement provisions are provided for the SHMFS 
fisheries. 
A key implementation problem has been the difficulty in actually monitoring the activities of 
vessels on the high seas, especially when vessels 'reflag' to escape controls. The practice is 
also described as operating under 'flags of convenience' whereby vessels register under the 
'flag' of a state that does not regulate fishers or enforce compliance with international 
proVISiOns. 
Under the new Agreement, substantial new provisions are contained to ensure the compliance 
and enforcement of conservation and management measures for SHMFS. The flag states are 
given major responsibilities for regulating their fishers operating on the high seas including 
provisions for licensing, maintaining a vessel register, and monitoring, control and surveillance 
of vessels (Article 18). Substantial powers of enforcement are provided to states by Articles 
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19, 20 and 21, including the ability to board and inspect vessels suspectcd to be in violation 
of regulations on the high seas. 
Conclusion: The feasibility and cffectiveness of UNCLOS administration for SHMFS was 
severely limited but should be greatly improved by the new compliance and enforcement 
measures. 
* Implementation of limited access through a property rights system. 
The introduction of a property rights system is required to solve the open access problem. 
UNCLOS policy for the high seas areas remains the traditional rule of the freedom of the seas, 
i.e., open access. For the SHMFS managed under regional arrangements (such as the southern 
bluefin tuna), catch quotas are allocated between the signatories to the conservation 
convention. However, fishers of states that are not signatories still have the right to fish 
outside this quota system, under the rule of the freedom of the seas. 
The new ancillary Agreement does not introduce a system of limited access through a property 
rights system, such as individual transferable quotas (ITQs)Y Although it would be 
technically feasible to introduce a property rights system [F AO, 1992: 169-170], strong barriers 
persist at the institutional leveL The concept of property rights being applied to previously 
open access resources has varying degrees of acceptability amongst fishers, managers, 
economists, and politicians within nations and subsequently between nations. Further, in 
actually implementing a system of property rights, certain fishers and fleets stand to lose or 
gain financially. Consequently, these interests within nations place pressure on governments, 
constraining action, as has been demonstrated by the limited number of nations that have 
introduced property rights within their EEZs.42 It is likely that any moves to introduce a 
system of property rights at the international level would come from those nations (such as 
New Zealand). 
Conclusion: Neither UNCLOS nor the new Agreement institute limited access through a 
property rights system for SHMFS. It is feasible to introduce such a system for stock 
41 ITQs are not the only method of instituting property rights, although it is the method used by New Zealand, 
Australia and Iceland. Institutions such as the World Bank are promoting ITQ management in some developing 
states, such as Peru [FAO, 1995: 13]. 
42 New Zealand, Australia and Namibia. 
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managed by regional or stock-specific fisheries organisations, although considerable political 
issues exist. 
* Encouragement of innovation in technology and product use. 
The encouragement of innovation in technology and product use is necessary to maximise 
resource use. Part XIV ofUNCLOS titled "Development and Transfer of Marine Technology" 
contains a variety of measures to promote the development and transfer of marine technology. 
However, important issues related to technology and product use have continued, such as the 
lack of selectivity in fishing gear and fishing methods which results in a substantial amount 
of resource wastage43 • The F AO considers significant reduction in discards by the year 2000 
(estimated to be as high as 60%) could be achieved by: 
a concentrated effort to improve the selectivity of fishing gear; the development 
of international standards for research; greater interaction between research staff, 
industry and fisheries managers; and the application of technology through 
fisheries regulations [FAO, 1995:21]. 
The new ancillary Agreement addresses these issues in the general principles. Article 5 (g) 
provides for "the development and use of selective, environmentally safe and cost-effective 
fishing gear and techniques" while Article 5 (k) provides that signatories are "to promote and 
conduct scientific research and develop appropriate technologies in support of fishery 
conservation and management". 
Conclusion: The encouragement of innovation in technology and product use in general is 
contained in both the policy fonnulation of UNCLOS and the new Agreement. However, in 
the Agreement the important issue of the selectivity of fishing gear is specifically addressed. 
b) ECOLOGICAL ASPECTS 
* Precautionary management. 
The need for a precautionary approach to fisheries management is particularly relevant given 
the degree of uncertainty in fisheries science. UNCLOS design does not encompass a 
precautionary approach, as the concept has been developed post-UNCLOS. In UNCLOS, the 
43 The recent global assessment of fisheries bycatch and discards estimated a discard range of between 17.9 
to 39.5 million tonnes per year, with a mean estimate of27 million tonnes [FAO, 1994 in FAO, 1995:21]. 
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emphasis has been on proof of conservation problems being provided; states are required to 
take conservation measures designed on the "best scientific evidence available" (Article 119). 
The new ancillary Agreement introduces the precautionary approach to be widely applied to 
the conservation, management and exploitation of SHMFS (Article 6). States are to be more 
cautious when information is "uncertain, unreliable or inadequate". Provisions cover 
information gathering and application including the use of biological reference points (Annex 
2). The impact on "non-target, associated or dependent species, as well as oceanic, 
environmental and socio-economic conditions" are to be taken into account. A proactive 
provision extends the precautionary approach to the development of new and exploratory 
fisheries. 
Conclusion: The introduction of the precautionary approach in the new Agreement is a step 
of significant progress in sustainable management of SHMFS. 
* Preservation of biodiversity 
The retention of biodiversity is an essential feature of sustainable management. The concept 
of preserving biological diversity has been developed post-UNCLOS and consequently was 
not included in the regime. However, UNCLOS design (Article 119) does recognise the inter-
relatedness of species, stating that the conservation and management measures are to be 
informed by the: 
* interdependence of stocks; and 
* maintenance or restoration of associated/dependent species. 
UNCLOS design acknowledges this aspect of biodiversity, but the actual outcomes have been 
ineffective. Many species continue to be "trashed" as bycatch. Scientific knowledge has 
remained inadequate to address the UNCLOS objectives listed above, namely to manage 
marine ecosystems in a fully integrated manner. 
In the new Agreement, one of the general principles (g) is "to protect biodiversity in the 
marine environment", although this general principle is not further elaborated in the 
Agreement. 
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Conclusion: The introduction of the principle of the protection of biodiversity should promote 
a more comprehensive ecosystem approach to fisheries management, although a lack of 
definition and guidelines makes it unclear how the principle is to be implemented. 
* Flexibility 
Flexibility in management is required to allow for fluctuations in the fishery resource and 
subsequent changes in fishing effort. The design of UNCLOS recognises the need for 
environmental regimes to be flexible in that it is a "framework treaty", containing sets of 
agreed principles with the actual management work to be done by fisheries organisations. 
This decentralised management structure provides flexibility in the development of appropriate 
fisheries organisations. There is an implementation problem in that too few of these 
organisations have been established, so perhaps UNCLOS design has proved to be too flexible 
in this instance as more binding criteria may have been required. 
Flexibility in terms of decentralised management has been retained under the new Agreement 
by explicitly acknowledging that the implementation of such measures can be through a 
regional or subregional organisation or through some other agreed arrangement (Articles 8,9). 
The Agreement appears to strengthen the capacity to respond flexibly to the management of 
fish stock. In the application of the precautionary principle, there is allowance for the 
adoption of conservation and management measures on an emergency basis, e.g., where 
fishing activity presents a serious threat to the sustainability of stocks. The application of the 
precautionary approach in general allows for a more flexible approach, given that the impact 
of a large number of variables is to be taken into account (Article 6). 
A broader issue at the institutional level is the need for some sort of global oversight of the 
work of proliferating regional or species-specific fisheries organisations. The F AO takes this 
role to some extent, but under U1\fCLOS has no mandate to oversee or regulate the work of 
fisheries organisations. 
Conclusion: Flexibility, to respond to both the biological and human components of the 
resource management regime, has been a strength of UNCLOS which the Agreement further 
enhances. However, no provision exists to coordinate or oversee the work of the decentralised 
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fisheries organisations to ensure a comprehensive and integrated management of SHMFS on 
a global level. 
* Data gathering 
Data gathering is an essential component to managing any natural resource. UNCLDS design 
acknowledges the importance of scientific information and the need to exchange knowledge 
between states. Under Article 119, all states participating in the high seas fisheries are to 
contribute "available scientific information, catch and fishing effort statistics, and other data 
relevant to the conservation of fish stocks ... on a regular basis" (Article 119). 
However, there have been considerable implementation issues in terms of the ability and 
willingness of states to fulfil their obligations. The treaty design is weak on this point, as 
Article 119 has the proviso that the information is "available" when frequently it was not. 
Many of the reporting countries, primarily the developing countries, are unable to devote the 
necessary resources to perform the task adequately [F AO, 1992]. Aside from the simple 
measuring of quantities of catch, there are also considerable difficulties in attaining other 
statistics useful for management, such as estimating revenue and fishing costs. Data on 
fisheries cost and revenue information is often not readily available to national administrations 
[FAO, 1992]. In addition to the difficulties of collecting catch data, there are also problems 
concerning the falsification of data, e.g. under-reporting of catch, which the FAD considers 
mostly done by fishers of developed nations [FAD, 1992]. 
The new Agreement has an extensive section (Article 14) on data gathering and cooperation 
in scientific research. The fundamental importance of the "timely collection, compilation and 
analysis of data" for fisheries management is acknowledged (Annex 1). Recognising the 
infrastructural constraints that developing countries face in data gathering, assistance is to be 
provided to these countries, in the form of training, financial and technical support. The 
"standard requirements for collection and sharing of data" are comprehensive and include: 
principles of data collection, compilation and exchange; details of fishery and vessel data to 
be collected; and provisions on data reporting, verification and exchange of information 
(Annex 1). 
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Conclusion: The new Agreement makes much greater comprehensive provision for the 
collection, analysis and information exchange of data than UNCLOS. The onus on all states 
to provide the required data is strongly worded. Recognition is given to the difficulty 
developing states have in this matter, but assistance (including financial support) is to be 
provided rather than exemptions made from the requirements. 
c) SOCIAL ASPECTS 
* Agreement and support by member nations (political win). 
The agreement and support of parties to an environmental regime are necessary prerequisites 
for the effective implementation of the regime. Under UNCLOS, states are required to 
cooperate to conserve and manage SHMFS either directly or through established international 
or regional fishing organisations (Articles 63, 64 and 118). However, this "requirement" of 
parties was not accompanied by any more detail on how this cooperation was to occur, any 
kind of timetable for parties to adhere to, nor any list of the initial species or regions to be 
covered. Granted, UNCLOS is a "framework treaty", containing a statement of an agreed set 
of general principles, but to be effective the establishment of a on-going forum and a timetable 
for subsequent negotiations was necessary. 
The consequences of this design weakness in the implementation phase of UNCLOS has 
meant little action has been taken in the last 20 years to manage SHMFS. Only a few 
species-specific management regimes have been established, e.g., southern bluefin tuna. 
I . 
Proactive or anticipatory management regimes have not been developed: rather, fishing nations 
have entered into negotiations on the basis of reacting to difficulties developing in the fishery. 
The limited number of single-species management regimes that have been established do not 
constitute a comprehensive and integrated (ecosystem) approach to the management of fish 
stocks. 
Apart from the weakness in policy formation resulting in limited implementation of 
establishing cooperative fisheries organisations, barriers to cooperation also exist at the broader 
institutional level. Can nations in competition for a resource also cooperate to conserve and 
manage that resource? In the arena of the high seas, there are instances of both cooperation 
48 
between nations and conflict stemming from competition for resources.44 The F AO reports 
that conflicts between different interest groups in fisheries are becoming increasingly pervasive 
and severe, principally because of the excessive fleet capacity competing for dwindling 
resources [FAO,1992; FAO,1995]. 
Will there bc more conflicts in the future, or will more cooperation take place? Susskind 
(1994) reports game theorists, such as Robert Axelrod and others: 
have demonstrated that relationships between competitive actors will, over time, 
tend towards cooperation as each realises the benefits of mutually supportive 
relationships outweigh the possible short-tenn advantages of selfishness [Susskind, 
1994: 109]. 
The negotiation of the new Agreement with much greater compliance and enforcement 
provisions is, in itself, a demonstration of increased political will amongst the community of 
fishing nations, despite the opposition of DWFN to more stringent requirements. Specific 
provisions in the agreement should work to increase the political will of nations to cooperate 
including the requirement for "transparency in the decision-making process and other 
activities" of fisheries organisations (Article 12). As well, the requirement for signatory states 
to abide by regional or stock-specific arrangements, even if they do not become signatories 
to these localised arrangements (Article 17). In the case of conflicts between nations over 
fishing rights, the Agreement provides for compulsory and binding third-party dispute 
settlement (Part VIII). 
Conclusion: The amount of agreement and support (political will) amongst fishing nations to 
act cooperatively has demonstrably increased by the negotiation of the new Agreement. 
Political will should be reinforced by the provisions that promote agreement and support 
amongst member nations. 
* Equity of distributional effects and resource allocation. 
Equity in resource allocation and benefit is a tenet of resource management and a social 
justice concept accepted by the United Nations. A goal of UNCLOS, as stated in the 
Convention preamble, is that it "contributes to the realisation of a just and equitable 
44 An example of cooperation is the substantial number of cooperative access arrangements reached by Japan 
with South Pacific nations, while an example of conflict is that generated earlier this year between Spain and 
Canada over the Newfoundland turbot, a stmddHng stock. 
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international order, which takes into account the interests and needs of mankind (sic) as a 
whole, in particular, the special interest and needs of developing countries, whether coastal 
or land-locked". The "special requirements of developing states" are to be taken into account 
in developing catch quotas and other conservation measures for high seas fisheries (Article 
119). 
Hey (1989) questions whether the "special interests and needs of developing countries" are 
best served with a regime wherein coastal states have rights over large ocean areas off their 
coast without guaranteed access to capabilities to properly manage the resources. At the same 
time, these states have no particular entitlement to the benefits of the high seas fisheries, and 
are unlikely to be able to ever effectively compete on an equal basis against the established 
DWFN [Hey, 1989]. 
Which states have benefitted the most from the implementation of UNCLOS in terms of the 
introduction of EEZs? A few coastal states have gained large benefits and a few distant-water 
fishing states have incurred large losses affecting only about a dozen states 
[FAO,1992:l29,156]. The EEZs were not primarily established as a wealth redistribution 
measure, but as a resource management system. Although the extension of national 
jurisdiction was important for all coastal states, it had a limited effect on the redistribution of 
wealth gained from marine resources because of the relatively few countries affected. 
However, for several developing countries, the extension of jurisdiction did allow significant 
gains to be made in terms of economic revenues' and other benefits.45 
A current equity issue, growing more pressing, is that of new entrants to a fishery. Under 
regional fisheries eonventions, the total allowable catches are set for individual stocks, and 
these are then divided into shares for the member states. If the convention rules are such that 
no state can be prohibited from joining (as is the case with NAFO),46 the effect is that the 
quota pie must be divided into ever smaller portions, with the consequent tension from the 
vested interests of the original members, i.e., the established fishing nations [FAO, 1992:167]. 
45 For instance, under an agreement with the EEe, Morocco received about $US80 million per year for three 
years for allowing Spanish vessels to fish in its EEZ. The South Pacific states received $US60 million from the 
United States to allow that country's vessels to fish for tuna within the region for a five year period [FAD, 
1992:143]. 
46 Northwest Atlantic Fisheries Organisation 
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The new Agreement addresses equity issues for both developing countries and new entrants 
to a fishery. Developing states will receive financial assistance from regional organisations and 
international agencies to assist them in fulfilling their conservation and management 
responsibilities. Small island developing states will be assisted to participate in high seas 
fisheries. Other factors to be taken into account are the vulnerability of developing nations 
that depend on living marine resources, the needs of artisanal fishers, women fisheries 
workers, and indigenous peoples. Developing states are not to be unfairly burdened by 
conservation measures (Article 24). 
The nature and extent of participatory rights for new members in a fisheries organisation or 
management arrangement will take into account a wide range of factors, e.g., the existing 
levels of fishing effort and the needs of coastal fishing communities which are mainly 
dependent on the stocks in question (Article 11). In effect, the previously automatic right of 
a new entrant into a fishery appears to be substantially curtailed by the raft of current 
arrangement and special interests to be protected.47 The entry of new participants to a 
fishery is likely only to be feasible for an under-developed or new fishery, unless some 
system of transferable property rights is created. 
Conclusion: The design of UNCLOS addressed equity issues in international fisheries only 
through the introduction of EEZs, rather than in a more fundamental way. The new 
Agreement does not readdress the issue in a fundamental way, but provides detail on how the 
special requirements of developing states and specified communities of people are to be met. 
Such provisions include the need to provide assistance and forms of cooperation to achieve 
particular outcomes, such as small island developing states being able to participate in high 
seas fisheries. The provisions for new entrants to a fishery have the capacity to address equity 
concerns. 
* Representation and participation in the system by fishers and the public. 
Representation and participation by fishers and the public is essential in developing 
comprehensive and integrated resource management policies. As UNCLOS is an international 
treaty, the only legal parties, both to the treaty and ancillary agreements, are nation states. 
The participation of fishers' representatives and other interested parties is restricted to that of 
47 For example, the needs of coastal states and coastal fishing communities dependent on fisheries. 
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observer status. A wide range of observers attended the Law of the Sea conferences preceding 
UNCLOS, including "liberation movements", specialised agencies, other intergovernmental 
organisations and non-governmental organisations (NGOs). In the on-going work of 
international fisheries organisations under the UNCLOS regime, this observer status continues. 
Nation states have formal plenary speaking rights held by their diplomatic representatives. 
Fisher representatives, in New Zealand's case the NZ Fishing Industry Board48, attend as 
'observers' within national delegations in most instances. The inclusion of fishers' 
representatives and prior consultation with them is the responsibility of each nation state. 
Representation of fishers greatly varies between nations. New Zealand, Australia, Japan and 
Korea generally include fisher representatives in their delegation, whereas Canada, South 
American nations and other Asian nations do not. In general, the representation of fishers 
within national delegations reflects the style of national governance, and consultation occurring 
internally within the country. The degree of participation of fisher representatives is 
increasing; ten years ago neither Japan nor New Zealand included such representatives in their 
delegations [Bryden, 1995, pers. comm.]. Thus, fisher representation appears to be 
inconsistent, and the degree of participation is subject to control by their diplomatic 
representatives. 
New Zealand NGOs, Greenpeace and the World Wildlife Fund for Nature, are observers at 
most international fisheries organisation meetings, where they represent the international 
organisation rather than national branches. NGOs can attend as observers in their own right 
with speaking rights allowed by the chair [Bryden, 1995, pers. comm.]. A total of 39 NGOs 
attended the 1993 Conference on Straddling Fish Stock and Highly Migratory Stock. 
Consequently, NGOs provide a counter-foil of international perspectives compared to the 
national focus of the accredited diplomatic representatives. 
The new Agreement does not make any changes to the observer status of the public (NGOs) 
nor fisher representatives in the regime, although the representation and lobbying by NGOs 
at the 1993 Conference appears to have been a strong public voice, observing working party 
discussions and being given speaking slots in the plenary sessions [MFAT, 1993: 19]. 
4Il The role of the NZ Fishing Industry Board in the delegation is twofold: to provide technical assistance and 
to provide a two way information link between New Zealand fishers and the international community. The Board 
has the objective of protecting the interests of New Zealand fishers [Peacey, 1995, pers. cornrn.]. 
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Conclusion: The limited representation and participation in the UNCLOS regime by NGOs and 
fishers is an institutional issue, relating to the international legal system which establishes 
nation states as the only fully accredited participants. NGOs have successfully worked to 
overcome this constraint without overt reform to the decision-making structure of the 
institution. Whereas, the role for fisher representatives, the "target population" of policies, is 
more restricted and varies considerably between nations. Increased participation by fisher 
representatives (including women fisheries workers and indigenous peoples) would improve 
the degree of comprehensiveness of policy development and compliance with those policies. 
* Education of the public/fishers about sustainable management. 
Education is an essential cognitive tool in promoting sustainable management. Education and 
advocacy as such is not included in the formulation or design of UNCLOS. However, the 
provision of information is covered. Article 244 requires states and fisheries organisations to 
make information available on proposed major programmes, as well as knowledge resulting 
from marine scientific research, especially to developing states. The flow of technical and 
scientific information within the UNCLOS regime has been the focus of the limited provisions 
for education, and this emphasis continues with the new Agreement, rather than a broader 
approach of education to the public and fishers on sustainable management of SHMFS.49 
Conclusion: The importance of education in gathering support and cooperation of the public 
and resource users for sustainable management is a relatively new idea in resource 
management. Essentially, this idea has been developed too recently to have been incorporated 
in the formulation of UNCLOS, but the new Agreement also continues in the tradition of 
international treaties which, in general, lack linkage to "target populations". 
This concludes the assessment of UNCLOS within a sustainable management framework. 
Two summaries follow, the first making an assessment ofUNCLOS as it has developed, along 
a continuum of progress towards sustainable management. The second summary reconnects 
the analysis to the four key themes from environmental policy. 
49 However, the new Code of Conduct for Responsible Fisheries includes a provision on education as a duty 
for all states: "states should enhance through education and training programmes the education and skills of 
fishers ... (Article 7.1.7)] 
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5.3 SUMMARY OF UNCLOS PROGRESS TOWARDS SUSTAINABLE 
MANAGEMENT 
This section summarises the degree of progress made under UNCLOS in achieving sustainable 
management measured along a 'continuum of progress', which ranges from a lack of 
recognition or inaction at the negative end of the scale, to well developed policies of effective 
action at the positive end of the scale (refer to Chapter 4.8). Overall, there has been 
considerable movement along the 'continuum of progress' towards sustainable management 
of SHMFS. comparing the policy design of the new Agreement with that of the original 
UNCLOS treaty. Within the economic dimension of an ideal sustainable management regime, 
the most progress has been made in strengthening the feasibility of the administration through 
significantly enhanced compliance and enforcement measures. Strengthening this aspect of 
the management regime has been a core component of the new Agreement. In terms of 
innovation in technology and product use being encouraged, progress has been made in the 
important areas of improving selectivity of fishing gear. In other aspects of the economic 
dimension, little progress has been made. The definition of economic efficiency continues as 
maximum sustainable yield, albeit with qualifying factors, without any efforts to relitigate this 
measurement of a key management objective. Access to fish stocks has not been limited by 
the implementation of a property rights system, although new entrants to a developed fishery 
will effectively have limited access. 
Marked progress has been made within the ecological dimension of an ideal sustainable 
management regime. A precautionary approach to management has been introduced, with 
considerable operational detail. The principle of biodiversity has been introduced, although 
lacking any definition or guidelines as to how this principle is to be implemented. The 
requirements in relation to data gathering are considerably strengthened. Flexibility within the 
regime, in relation to ecological management, has been further strengthened by the 
introduction of the precautionary approach and the principle of biodiversity. 
Within the social dimension of an ideal sustainable management regime, the most progress has 
been made in the aspect of agreement and support (political will) by participants in the 
regime. Significant progress has been made in clarifying how cooperation between states in 
the management and conservation of SHMFS is to occur, including the obligations of non-
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participants. The political will of participants should be further strengthened by the provisions 
for transparency in the work of fisheries organisations. 
Flexibility in the de centralised nature of the management structure, via regional and species-
specific fisheries organisations, remains a strength of UNCLOS. Some progress has been 
made in addressing the issue of equity (of distribution and allocation of resources), but only 
in a limited way. No fundamental changes are made to address equity concerns; instead, 
states and some specific communities are provided with assistance and protection of interests. 
Representation and participation ofthe public and fishers continues to increase on an informal 
basis, but no progress has been made on incorporating such participation into the UNCLOS 
structure. No progress has been made in the recognition of the importance of educating the 
public and fishers about sustainable management. 
The degree of progress In achieving sustainable management as measured, along the 
, continuum of progress', has been summarised in terms of the three dimensions of the 
environmental problematique. It is also useful to summarise the relative "effectiveness" of 
UNCLOS from the perspective of environmental policy. 
5.4 SUMMARY OF UNCLOS AS ENVIRONMENTAL POLICY 
The foci for this summary are the four key themes from the field of environmental policy, 50 
which provided a range of questions used to inform the analysis (refer to Chapter 4.7). An 
attempt is made to answer these questions, as far 'as possiblc, given the scoping nature of this 
analysis. 
The anticipatory or proactive aspect of UNCLOS policies has developed strongly with the 
new Agreement. The most important contribution to anticipatory policy making has been the 
introduction of the precautionary approach. There is also provision to manage new and 
developing fisheries from the outset, rather than waiting for problems to arise. The restrictions 
placed on new entrants to a fishery is also a new anticipatory provision, in the foresight of 
increasing tension over resource allocation. 
50 These themes are: the need for anticipatory environmental policy-making; the need to change our ways; 
the need for institutional refonn to enhance environmental policy performance; and the need for more integrated 
or comprehensive environmental policy development [Buhrs & Bartlett, 1993:3]. 
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Several components of the new Agreement enhance the degree of comprehensiveness and 
integration of UNCLOS policies. The introduction of the precautionary approach and the 
principle of biodiversity, and the requirement for compatibility of conservation and 
management measures between EEZs and the high seas, are all indications of more integrated 
and comprehensive policies. The human dimension of resource management is also extended 
in the new Agreement, which attempts to integrate more socio-economic variables such as the 
special requirements of developing states and the needs of women fisheries workers. The 
degree of comprehensiveness and integration would be further enhanced by the increased 
participation within the l.JNCLOS structure of those peoples and communities dependent on 
high seas fisheries e.g., fishers, women fisheries workers, indigenous peoples. 
The need to change our ways is another theme from environmental policy. There is 
considerable evidence that UNCLOS, as an international institution, has "learnt to think" 
ecologically despite the traditional concerns of economic growth, the power of sovereignty and 
so on. The new Agreement contains a number of provisions that enhance the conservation 
component of UNCLOS: the introduction of the precautionary approach, the principle of 
biodiversity, and the principle of "long-tenn sustainability " , as well as the considerable 
strengthening of the data gathering provisions. There is an implicit recognition that many 
SHMFS have not been able to sustain continued growth in harvesting and all stock have finite 
limits, which is all too easy to exceed. These developments can be viewed as incremental 
changes in the UNCLOS "value system", especially in tenns of the movement away from 
adherence to the doctrine of endless growth based on infinite natural resources. A more 
fundamental value change away from the economic imperative is not indicated, as maximum 
sustainable yield remains a core management objective. Any degree of "learning" by an 
institution reflects the sum contribution of participants, in this case the member states. 
Barston (1995) notes the differing contribution of states or blocks of states in the negotiation 
of the new Agreement, ranging from the strong promotion of national interest in high seas 
fishing by Japan, for example, to more "low-key, passive roles" played by other states such 
as Mexico. 
Institutional refonn is another environmental policy theme. The ability to radically refonn 
UNCLOS is non-existent without the negotiation of an entirely new treaty. The new ancillary 
Agreement, and any other documents which may eventuate in the future, must be consistent 
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with the language and form of the original treaty, as required by international law. However, 
the new Agreement carnes out a degree of institutional reform to the extent that the roles and 
obligations of various parties are adjusted (flag states, port states, fisheries organisations, non-
participants). Some institutional reform at the level of ownership of resources is instituted in 
terms of restricting the access of new entrants to a fishery, but this reform does not proceed 
as far as instituting a property rights system for SHMFS. 
5.5 INSTITUTIONAL BARRIERS REMAIN 
The two summary discussions have concluded that the policy formulation of the revised 
management regime is greatly improved from a sustainable management perspective. It is 
important to note that the new Agreement can only be assessed at the policy formulation 
stage. There has been no attempt to evaluate the likely effectiveness of the policies in the 
implementation stage. Although the policy formulation has made considerable advances 
towards sustainable management, substantial institutional or structural obstacles to effective 
implementation remain. Some of the most obvious obstacles are the excessive fleet capacity 
[F AO, 1995], the power of transnational fishing industry interests, a questionable/unknown 
degree of the acceptance of limitations on fishing rights by fishers themselves, and the 
geopolitical interest of states or sets of states. 
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CHAPTER SIX: CONCLUSIONS 
6.1 INTRODUCTION 
The aim of this project has been to assess the effectiveness of UNCLOS in achieving 
sustainable management for SHMFS. In order to define what sustainable management might 
mean in the context of these fisheries, an ideal model was developed from composite sources. 
The assessment of the degree of "effectiveness" was measured as a continuum of progress, 
rather than judged a success or failure. The 'continuum of progress' yardstick implies an 
awareness of development over time. In fact, the assessment of UNCLOS was made 
considering the management regime established in 1982, the outcomes of that regime and the 
current international initiatives, principally the new ancillary Agreement for SHMFS. 
A comprehensive policy framework was developed to structure the analysis. Within this 
framework a meta-policy approach was taken, augmented by concepts and theories from the 
fields of international relations and international law. The framework was further informed 
by key themes from the field of environmental policy: the need for anticipatory environmental 
policy-making; the need to change our ways; the need for institutional reform to enhance 
environmental policy performance; and the need for more integrated or comprehensive 
environmental policy development [Buhrs & Bartlett, 1993:3]. Questions developed from 
these themes were used to assess the progress made towards sustainable management by the 
UNCLOS regime, as it has developed since 1982 and eontinues to develop with the new 
ancillary Agreement. 
6.2 ASSESSMENT OF ANALYSIS METHOD 
A number of comments and conclusions about the analysis method are offered in this section. 
The complexity of the comprehensive policy framework developed for the proj ect was at times 
daunting to use, but hopefully not incomprehensible to readers. All the elements of this 
framework proved useful in completing the analysis, especially the core element of the meta-
policy approach. The strength of the meta-policy approach is that it is very broad, allowing 
the consideration of factors outside a narrow issue-specific focus, such as acknowledgement 
of socio-political factors. The choice of such a broad and theoretical framework was a 
conscious one, which grew from an awareness of the limited, analycentric nature of past 
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analyses of UNCLOS policies. A limitation of the meta-policy approach was that the analysis 
covers a lot of ground, rather lightly, from a generalist perspective. A more rigorous analysis 
would require a multi-disciplinary approach by a team. McGoodwin (1990) notes that 
fisheries management has been the preserve of scientists and economists and advocates the 
inclusion of perspectives from a wider range of expertise in fisheries management. 
In further defence of the meta-policy approach, Caldwell (1994) argues: 
In confronting the transitional crises of our times we need policy research that will 
enable us to move from where we are to where we want to be. But this prescription for 
research cannot be filled without substantial agreement on where we want to be. Goal-
directed research could focus on hypothetical alternative routes to a defined objective 
(such a~ sustainable management51)[Caldwell, 1994:318]. 
Cognition of environmental issues is an important part of attempting to find solutions, such 
as moving towards sustainable management. People respond to the world based on their 
cognition of it, i.e., their worldview. In turn, this response impacts on the natural world which 
changes both it and their social environment [McEvoy, 1988]. This study attempts to broaden 
the cognition of the issues involved in the management regime for SHMFS under UNCLOS. 
It needs to be acknowledged that the model of sustainable management devcloped for this 
project is experimental and has not been previously tested. Although the model attempts to 
cover a number of important elements of all three dimensions of the environmental 
problematique, no model is sufficient to encapsulate the full complexity of the situation. As 
the model was previously untested some uncertainty remains about the degree of 
appropriateness of the model as translated to the setting of an international environmental 
regime. Another concern with the model is the division of the assessment into "discrete" areas 
relating to the three dimensions of the environmental problematique when, in fact, these areas 
are not discrete at all, but interrelated. An attempt to overcome this concern was made by 
including an overview of the assessment, which linked the discussion back to the key themes 
in environmental policy. 
Given that the sustainable management model developed in this project is experimental, it 
would be useful to test it against another case study, such as the New Zealand domestic 
fisheries regime. The analysis presented here could, in the future, be extended to include an 
51 The enclosure comment is my addition. 
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assessment of the implementation of the new ancillary Agreement. As this analysis has 
resulted in a scoping outcome, any aspect under discussion could usefully be studied further, 
with a narrower focus. Such studies could feed back into this one, either in support of or in 
challenge to the findings. For instance, a study of the process of negotiation for the new 
Agreement, in which Barston (1995) identifies groups of states as actors, would be helpful in 
illuminating likely implementation issues in a geo-political context. 
This concludes the assessment of the analysis method. Following is a discussion of the 
conclusions reached about the case study topic. 
6.3 CONCLUSIONS: UNCLOS CASE STUDY 
UNCLOS is regarded by the United Nations "not only as one of the most important legal 
regimes in history but also as a major achievement in treaty-making and in multilateral 
cooperation".52 However in the 23 years since it was released UNCLOS has not achieved 
an effective management regime for SHNIFS. Most of the inadequacies stem from 
implementation difficulties, some of which originate from the ambiguity and lack of clarity 
in policy formulation, especially the duty of states to "cooperate in the conservation and 
management" of SHNIFS. The essential problem has been that "states have ignored the fact 
that the right to fish is a conditional right, whether that right relates to the exclusive economic 
zones or to the high seas" [Nandan, 1994:2]. The shortcomings of the UNCLOS regime have 
long been recognised by the international community of fishing nations. Possible 
improvements have been debated for at least the last ten years. These debates were given 
impetus by the 1992 Earth Summit, in Rio de Janeiro, which led to the establishment of the 
Conference on SHMFS. The Conference has negotiated a new ancillary Agreement to 
UNCLOS over the last three years, which will be open for signature on 4 December 1995. 
The purpose of this project was to assess how effective UNCLOS has been in achieving 
sustainable management. This assessment was made within the context of an ideal model of 
sustainable management, viewing the 'continuum of progress' by UNCLOS between the 1982 
release of the original treaty and the negotiation of the new Agreement in 1995. The main 
finding of the assessment is that there has been considerable positive movement along the 
52 From a resolution adopted at the Forty-ninth Session of the United Nations General Assembly in 1994 
[FAO, 1995:1]. 
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continuum of progress towards sustainable management. Progress has occurred within all 
three dimensions of the environmental problematique (economic, ecological and social). 
Perhaps the most progress has been made in the ecological dimension with the introduction 
of a detailed provision for a precautionary approach to management. Another strong degree 
of movement is demonstrated by the political will of fishing states, especially DWFN, in 
strengthening provisions relating to cooperation in management, compliance and enforcement. 
The tripartite perspective of the three dimensions of the environmental problematique provided 
wider perspective than is generally found in the analysis of fisheries issues. 
Although in many respects marked progress has been made towards sustainable management 
there still remain a number of areas where limited or no progress has been made. These areas 
are addressed by the recommendations contained in the final section. It needs to be 
remembered that sustainable management is not an end-state but a process. Therefore, 
improvements can and should continue to be made to the UNCLOS management regime. As 
the new Agreement has yet to be implemented, it is too early to assess what issues will arise, 
but undoubtedly there will be problems. If an anticipatory and integrated approach to policy 
development is taken, potential difficulties can be assessed in advance and mechanisms for 
addressing them put in place. Not only do policies need constant reassessment and 
improvement, but continued institutional refonn is essential in achieving sustainable 
management, albeit at an incremental pace. 
The recommendations which conclude this report are offered on the basis that progress 
towards sustainable management is on-going. 
Action on these recommendations could be taken either in any amendments to the new 
Agreement, or other additions to UNCLOS, or through incorporation in the operation of 
fisheries organisations. The recommendations are couched in general tenns, due to the range 
of potential applications at national, regional or international level. These recommendations 
should be interpreted to fit the differing contexts. 
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6.4 RECOMMENDATIONS 
1. Property rights system 
Open access continues to be an institutional basis for resource misuse in SHMFS [F AO, 
1992]. The most feasible solution appears to be the introduction of limited access through a 
property rights system, such as ITQs [Amason, 1993]. In addition, the introduction of a 
property rights system could be used to address issues of equity between nations through the 
distribution of shares in such a system [FAO, 1992: 170]. 
Accordingly, it is recommended that a property rights system for SHMFS be 
developed, and equity issues be considered in the allocation of rights. 
2. Biodiversity 
The principle of protecting "biodiversity in the marine environment" is introduced in the new 
Agreement [Article 5 (g)]. However, the tenn 'biodiversity' is not defined nor are any 
guidelines provided on how this principle might be implemented. 
Accordingly, it is recommended that both a definition of biodiversity and 
guidelines for implementation be developed, from the 1992 Convention on 
Biodiversity, in the context of SHMFS management. 
3. Education 
Education is an essential tool of a sustainable management regime, in achieving changes in 
attitudes or values about resource use [McGoodwin, 1990]. Genuine changes in values is the 
first step in changing actions. If individual fishers are convinced that conservation and 
management measures are right and necessary in their own interests, then they are most likely 
to comply with regulations [Birnie, 1992]. Public knowledge and support of environmental -
policies is necessary for domestic support within nations. 
Accordingly, it is recommended that the importance of education about 
sustainable management of SHMFS for fishers and the public be recognised, 
and appropriate education processes be developed. 
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4. Representation and participation 
The involvement of fishers and the public (represented by NGOs) in the management system 
is an essential part of developing comprehensive, integrated environmental policies [Buhrs & 
Bartlett, 1993]. The direct involvement of the user groups (fishers, women fisheries workers 
and indigenous peoples) would ensure policies are as appropriate as possible to the people 
who depend upon the resource, as well as encouraging their compliance with these polices. 
The third party perspective provided by NGOs is important to balance the self-interest of 
fishing nations as conservators. 
Accordingly, it is recommended that there be increased rights of 
representation and participation of both NGOs and user groups (including 
fishers, women fisheries workers and indigenous peoples). 
5. Management objectives 
There appears to be a multiplicity of management objectives in the UNCLOS management 
regime [maximum sustainable yield (MSY), "optimum utilisation", "long-term sustainability"]. 
Seeking amendment to the UNCLOS document on a technical matter is unrealistic, but in 
future agreements or other documents based on UNCLOS, more precise and consistent 
definitions of management objectives could be developed. 
Accordingly, it is recommended that a reassessment of the definition of 
economic efficiency (MSY) is undertaken, as well as a clearer definition and 
recognition of other terms used to denote management objectives. 
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LIST OF ACRONYMS 
DWFN Deep water fishing nations 
FAO Food and Agriculture Organisation 
EEZ Exclusive economic zone 
ITQ Individual transferable quota 
MEY Maximum Economic Yield 
MSY Maximum Sustainable Yield 
NAFO Northwest Atlantic Fisheries Organisation 
NOO Non-governmental organisation 
SHMFS Straddling and highly migratory fish stocks 
UNCLOS United Nations Convention on the Law of the Sea 
WCED World Commission on Environment and Development 
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Convention: art. 61 
to fishing. the protection of the marine environment and the rights and duties 
of other States. Appropriate publicity shall be given to the depth, position and 
dimensions of any installations or structures not entirely removed. 
4. The coastal State may. where necessary. establish reasonable safety zones 
around such artificial islands. installations and structures in which it may take 
appropriate measures to ensure the safety both of navigation and of the artificial 
islands. installations and structures. . 
S. The breadth of the safety zones shall be determined by the coastal' State. 
taking into account applicable international standards. Such zones shall be de-
signed to ensure that they are reasonably related to the nature and function of 
the artificial islands. installations or structures. and shall not exceed a distance 
of 500 metres around them, measured from each point of their outer edge, 
except as authorized by generally accepted international standards or as recom-
mended by the competent international organization. Due notice shall be 
given of the extent of safety zo nes. 
6. All ships must respect these safety zones and shall comply with generally 
accepted international standards regarding navigation in the vicinity of artificial 
islands. installations, structures and safety zones. 
7. Artificial islands, installations and structures and the safety ZOnes around 
them may not be established where interference may be caused to the use of 
recognized sea lanes essential to international navigation. 
S. Artificial islands, installations and structures do not possess the status of 
islands. They have no territorial sea of their own. and their presence does not 
affect the delimitation of the territorial sea, the exclusive economic zone or the 
continental shelf. 
Article 61 
Conservation oj the living resources 
1. The coastal State shall determine the allowable catch of the living 
resources in its exclusive economic zone. 
2. The coastal State, taking into account the best scientific evidence available 
to it. shall ensure through proper conservation and management measures that 
the maintenance of the living resources in the exclusive economic zone is not 
endangered by over-exploitation. As appropriate, the coastal State and compe-
tent international organizations, whether subregional, regional or global, shall 
co-operate to this end. 
3. Such measures shall also be designed to maintain or restore popUlations of 
harvested species at levels which can produce the maximum sustainable yield, 
as qualified by relevant environmental and economic factors. including the 
economic needs of coastal fishing communities and the special requirements of 
developing States, and taking into account fishing patterns, the interdependence 
of stocks and any generally recommended international minimum standards, 
whether subregional, regional or global. 
4. In taking such measures the coastal State shall take into consideration the 
effects on species associated with or dependent upon harvested species with a 
view to maintaining or restoring populations of such associated or dependent 
species above levels at which their reproduction may become seriously 
threatened. 
S. Available scientific information, catch and fishing effort statistics, and 
other data relevant to the conservation of fISh stocks shall be contributed and 
Convention: art. 62 
tion by all States concerned, including States whose nationals are allowed to 
fish in the exclusive economic zone. 
Article 62 
Utilization oJthe living resources 
1. The coastal State shall promote the objective of optimum utilization of the 
living resources in the exclusive economic zone without prejudice to article 61. 
2. The coastal State shall determine its capacity to harvest the living 
resources of the exclusive economic zone. Where the coastal State does not 
have the capacity to harvest the entire allowable catch, it shall, through agree-
ments or other arrangements and pursuant to the terms, conditions, laws and 
regulations referred to in paragraph 4, give other States access to the surplus of 
the allowable catch, having particular regard to the provisions of articles 69 and 
70, especially in relation to the developing States mentioned therein. 
3. In giving access to other States to its exclusive economic zone under this 
article, the coastal State shall take into account all relevant factors, including, 
inter alia, the significance of the living resources of the area to the economy of 
the coastal State concerned and its other national interests, the provisions of 
articles 69 and 70, the requirements of developing States in the subregion or 
region in harvesting part of the surplus and the need to minimize economic dis-
location in States whose nationals have habitually fIshed in the zone or which 
have made substantial efforts in research and identification of stocks. 
4. Nationals of other States fIShing in the exclusive economic zone shall comply 
with the conservation measures and with the other terms and conditions estab-
lished in the laws and regulations ofthe coastal State. These laws and regulations 
shall be consistent with this Convention and may relate, inter alia, to the following: 
(a) licensing of fIShermen, fIShing vessels and equipment, including payment 
of fees and other forms of remuneration, which, in the case of developing 
coastal S tates, may consist of adequate com pensation in the field of financ-
ing, equipment and technology relating to the fIShing industry; 
(b) determining the species which may be caught, and fixing quotas of catch, 
whether in relation to particular stocks or groups of stocks or catch per 
vessel over a period of time or to the catch by nationals of any State 
during a specified period; 
(c) regulating seasons and areas of fIShing, the types, sizes and amount of 
gear, and the types, sizes and number of fishing vessels that may be used; 
(d) fixing the age and size offish and other species that may be caught; 
(e) specifying information required of fishing vessels. including catch and 
effort statistics and vessel position reports; 
(0 requiring, under the authorization and control of the coastal State, the 
conduct of specified fISheries research programmes and regulating the 
conduct of such research, including the sampling of catches, disposition 
of samples and reporting of associated scientific da~ 
(g) the placing of observers or trainees on board such vessels by the coastal 
State; 
(h) the landing of all or any part of the catch by such vessels in the ports of 
the coastal State; 
(j) terms and conditions relating to joint ventures or other co-operative 
arrangements; 
(j) requirements for the training of personnel and the transfer of fisheries 
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(k) enforcement procedures. 
5. Coastal States shall give due notice of conservation and management laws 
and regulations. 
Article 63 
Stocks occurring within the exclusive economic zones of twO 
or more coastal States or both within the exclusive economic 
zone and in an area beyond and atQacent to it 
1. Where the same stock or stocks of associated species occur within the ex-
clusive economic zones of two or more coastal States, these States shall seek, 
either directly or through appropriate subregional or regional organizations, to 
agree upon the measures necessary to co-ordinate and ensure the conservation 
and development of such stocks without prejudice to the other provisions of 
this Part. 
2. Where the same stock or stocks of associated species occur both within 
the exclusive economic zone and in an area beyond and adjacent to the zone, 
the coastal State and the States fishing for such stocks in the adjacent area shall 
seek, either directly or through appropriate subregional or regional organiza-
tions, to agree upon the measures necessary for the conservation of these 
stocks in the adjacent area. 
Article 64 
Highly migratory species 
1. The coastal State and other States whose nationals fish in the region for 
the highly migratory species listed in Annex I shaH co-operate directly or 
through appropriate international organizations with a view to ensuring conser-
vation and promoting the objective of optimum utilization of such species 
throughout the region, both within and beyond the exclusive economic zone. 
In regions for which no appropriate international organization exists, the coastal 
State and other States whose nationals harvest these species in the region shall 
co-operate to establish such an organization and participate in its work. 
2. The provisions of paragraph 1 apply in addition to the other provisions of 
this Part. 
Article 65 
Marine mammals 
Nothing in this Part restricts the right of a coastal State or the competence of 
an international organization, as appropriate, to prohibit, limit or regulate the 
exploitation of marine mammals more strictly than provided for in this Pan. 
States shall co-operate with a view to the conservation of marine mammals and 
in the case of cetaceans shall in particular work through the appropriate interna-
tional organizations for their conservation, management and study. 
Article 66 
Anadromous stocks 
1. States in whose rivers anadromous stocks originate shall have the primary 
interest in and responsibility for such stocks. 
2. The State of origin of anadromous stocks shall ensure their conservation 
by the establishment of appropriate regulatory measures for fishing in all waters 
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with the other States referred to in paragraphs 3 and 4 fishing these stocks, es-
tablish total allowable catches for stocks originating in its rivers. 
3. (a) Fisheries for anadromous stocks shall be conducted only in waters 
landward of the outer limits of exclusive economic zones, except in 
cases where this provision would result in economic dislocation for a 
State other than the State of origin. With respect to such fishing beyond 
the outer limits of the exclusive economic zone, States concerned shall 
maintain consultations with a view to achieving agreement on terms and 
conditions of such fishing giving due regard to the conservation require-
ments and the needs of the State of origin in respect of these stocics. 
(b) The State of origin shall co-operate in minimizing economic dislocation 
in such other States fishing these stocks, taking into account the normal 
catch and the mode of operations of such States, and all the areas in 
which such fishing has occurred. 
(c) States referred to in subparagraph (b), participating by agreement with 
the State of origin in measures to renew anadromous stocks, particularly 
by expenditures for that purpose, shall be given special consideration by 
the State of origin in the harvesting of stocks originating in its rivers. 
(d) Enforcement of regulations regarding anadromous stocks beyond the ex-
clusive economic zone shall be by agreement between the State of origin 
and the other States concerned. 
4. In cases where anadromous stocks migrate into or through the waters 
landward of the outer limits of the exclusive economic zone of a State other 
than the State of origin, such State shall co-operate with the State of origin with 
regard to the conservation and management of such stocks. 
5. The State of origin of anadromous stocks and other States fishing these 
stocks shall make arrangements for the implementation of the provisions of 
this article, where appropriate, through regional organizations. 
Article 67 
Cotadromous species 
1. A coastal State in whose waters catadromous species spend the greater 
part of their life cycle shall have responsibility for the management of these spe-
cies and shall ensure the ingress and egress of migrating fish. 
2. Harvesting of catadromous species shall be conducted only in waters land-
ward of the outer limits of exclusive economic zones. When conducted in exclu-
sive economic zones, harvesting shall be subject to this anicle and the other 
provisions of this Convention concerning fishing in these zones. 
3. In cases where catadromous fish migrate through the exclusive economic 
zone of another State, whether as juvenile or maturing fish, the management, 
including harvesting, of such fish shall be regulated by agreement between the 
State mentioned in paragraph I and the other State concerned. Such agreement 
shall ensure the rational management of the species and take into account the 
responsibilities of the State mentioned in paragraph 1 for the maintenance of 
these species. 
Article 68 
Sedentary species 
~ ___ Tbi,d?"'rt, nOI><:,,.,ol.,Ju,nlv, to lO:t>.rlt>.ntal'lCSDecies"as" defined in article 77, para-
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Article 69 
Right of land-locked States 
1. Land-locked States shall have the right to participate, on an equi~~le 
basis, in the exploitation of an appropriate part of the surplus of the hvmg 
resources of the exclusive economic zones of coastal States of the same sub-
region or region, taking into account the relevant economic and geographical 
circumstances of all the States concerned and in conformity with the provisions 
of this article and of articles 61 and 62. 
2. The terms and modalities of such participation shall be established by the 
States concerned through bilateral, subregional or regional agreements taking 
into account, inter alia; 
(a) the need to avoid effects detrimental to fishing communities or fishing 
industries of the coastal State; 
(b) the extent to which the land-locked State, in accordance with the provi-
sions of this article, is participating or is entitled to participate under ex-
isting bilateral, subregional or regional agreements in the exploitation of 
living resources of the exclusive economic zo nes of 0 ther coastal States; 
(c) the extent to which other land-locked States and geographically disad-
vantaged States are participating in the exploitation of the living 
resources of the exclusive economic zone of the coastal State and the 
consequent need to avoid a particular burden for any single coastal State 
or a part of it; 
(d) the nutritional needs of the populations of the respective States. 
3. When the harvesting capacity of a coastal State approaches a point which 
would enable it to harvest the entire allowable catch of the living resources in 
its exclusive economic zone, the coastal State and other States concerned shall 
co-operate in the establishment of equitable arrangements on a bilateral, sub-
regional or regional basis to allow for participation of developing land-locked 
States of the same subregion or region in the exploitation of the living 
resources of the exclusive economic zones of coastal States of the subregion or 
region, as may be appropriate in the circumstances and On terms satisfactory to 
all parties. In the implementation of this provision the factors mentioned in 
paragraph 2 shall also be taken into account. 
4. Developed land-locked States shall, under the provisions of this article, be 
entitled to participate in the eXploitation of living resources only in the exclu-
sive economic zones of developed coastal States of the same subregion or 
region having regard to the extent to which the coastal State, in giving access to 
other States to the living resources of its exclusive economic zone, has taken 
into account the need to minimize detrimental effects On fishing communities 
and economic dislocation in States whose nationals have habitually fished in the 
zone. 
5. The above provisions are without prejudice to arrangements agreed upon 
in subregions or regions where the coastal States may grant to land-locked 
States of the same subregion or region equal or preferential rights for the exploi-
tation of the living resources in the exclusive economic zones. 
Article 70 
Right of geographically disadvantaged States 
1. Geographically disadvantaged States shall have the right to partiCipate, on 
an equitable basis, in the exploitation of an appropriate part of the surplus of the 
living resources of the exclusive economic zones of coastal S~a.tes ofth_e same 
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cal circumstances of all the States concerned and in conformity with the provi-
sions of this article and of articles 61 and 62. 
2. For the purposes of this Part, "geographically disadvantaged States" 
means coastal States, including States bordering enclosed or semi-enclosed 
seas, whose geographical situation makes them dependent upon the exploita-
tion of the living resources of the exclusive economic zones of other States in 
the subregion or region for adequate supplies offish for the nutriti.<Jnal purposes 
oftheir populations or parts thereof, and coastal States which can claim no ex-
clusive economic zones of their own. 
3. The terms and modalities of such participation shall be established by the 
States concerned through bilateral, subregional or regional agreements taking 
into account, inter alia; 
(a) the need to avoid effects detrimental to fishing communities or fishing 
industries of the coastal State; 
(b) the extent to which the geographically disadvantaged State, in accor-
dance with the provisions of this article, is participating or is entitled to 
participate under existing bilateral, subregional or regional agreements 
in the exploitation of living resources of the exclusive economic zones 
of other coastal States; 
(c) the extent to which other geographical1y disadvantaged States and land-
locked States are participating in the exploitation of the living resources of 
the exclusive economic zone of the coastal State and the consequent need 
to,avoid a particular burden for any single coastal State ora part ofit; 
(d) the nutritional needs of the populations of the respective States. 
4. When the harvesting capacity of a coastal State approaches a point which 
would enable it to harvest the entire allowable catch of the living resources in 
its exclusive economic zone, the coastal State and other States concerned shall 
co-operate in the establishment of equitable arrangements on a bilateral, sub-
regional Of regional basis to allow for participation of developing geographically 
disadvantaged States of the same subregion or region in the exploitation of the 
living resources of the exclusive economic zones of coastal States of the sub-
region or region, as may be appropriate in the circumstances and on terms satis-
factory to all parties. In the implementation of this provision the factors men-
tioned in paragraph 3 shall also be taken into account. 
5. Developed geographically disadvantaged States shall, under the provisions 
of this article, be entitled to participate in the exploitation of living resources 
only in the exclusive economic zones of developed coastal States of the same 
subregion or region having regard to the extent to which the coastal State, in 
giving access to other States to the living resources of its exclusive economic 
zone, has taken into account the need to minimize detrimental effects on fish-
ing communities and economic dislocation in States whose nationals have 
habitually fished in the zone. 
6. The above provisions are without prejudice to arrangements agreed upon in 
subregions or regions where the coastal States may grant to geographically disad-
vantaged States ofthe same subregion or region equal orpreferentiai rights for the 
exploitation of the living resources in the exclusive economic zones. 
Article 71 
Non-applicability ofartic/es 69 and 70 
The provisions of articles 69 and 70 do not apply in the case of a coastal State 
.:whMe. ect'll'lQmvis.Q\'erwhelminll.lv depend.ent on the exploitation of the living 
.~ .. '.T~-· ,,-'---;:--- . - - - J7"'_-'W<_~' 
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Article 72 
Restrictions on transfer of rights 
1. Rights provided under articles 69 and 70 to exploit living resources shall 
not be directly or indirectly transferred to third States or their nationals by lease 
or licence, by establishing joint ventures or in any other manner which has the 
effect of such transfer unless otherwise agreed by the States concerned. 
2. The foregoing provision does not preclude the States concerned from ob-
taining technical or financial assistance from third States or international organi-
zations in order to facilitate the exercise of the rights pursuant to articles 69 and 
70, provided that it does not have the effect referred to in paragraph 1. 
Article 73 
Enforcement of laws and regulations of the coastal State 
1. The coastal State may, in the exercise ofits sovereign rights to explore, ex-
ploit, conserve and manage the living resources in the exclusive economic 
zone, take such measures, including boarding, inspection, arrest and judicial 
proceedings, as may be necessary to ensure compliance with the laws and regu-
lations adopted by it in conformity with this Convention. 
2. Arrested vessels and their crews shall be promptly released upon the post-
ing of reasonable bond or other security. 
3. Coastal State penalties for vioiations of fisheries laws and regulations in 
the exclusive economic zone may not include imprisonment, in the absence of 
agreements to the contrary by the States concerned, or any other form of corpo-
ral punishment. 
4. In cases of arrest or detention of foreign vessels the coastal State shall 
promptly notify the flag State, through appropriate channels, of the action taken 
and of any penalties subsequen t1y imposed. 
Article 74 
Delimitation of the exclusive economic zone between States 
with opposite or attiacent coasts 
1. The delimitation of the exclusive economic zone between States with 
opposite or adjacent coasts shall be effected by agreement on the basis of inter-
national law, as referred to in Article 38 of the Statute of the International 
Court of Justice, in order to achieve an equitable solution. 
2. If no agreement can be reached within a reasonable period of time, the 
States concerned shall resort to the procedures provided for in Part XV. 
3. Pending agreement as provided for in paragraph 1, the States concerned, 
in a spirit of understanding and co-operation, shall make every effort to enter 
into provisional arrangements of a practical nature and, during this transitional 
period, not to jeopardize or hamper the reaching of the final agreement. Such 
arrangements shall be without prejudice to the final delimitation. 
4. Where there is an agreement in force between the States concerned, ques-
tions relating to the delimitation of the exclusive economic zone shall be deter-
mined in accordance with the provisions of that agreement. 
Article 75 
Charts and lists of geographical co-ordinates 
1. Subject to this Part, the outer limit lines of the exclusive economic zone 
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appropriate, lists of geographical co-ordinates of points, specifying the geodetic 
datum, may be substituted for such outer limit lines or lines of delimitation. 
2. The coastal State shall give due publicity to such charts or lists of 
geographical co-ordinates and shall deposit a copy of each such chart or list with 
the Secretary-General of the United Nations. 
PART 
CONTINENTAL SHELF 
Article 76 
Definition of the continental shelf 
1. The continental shelf of a coastal State comprises the sea-bed and subsoil 
of the submarine areas that extend beyond its territorial sea throughout the 
natural prolongation of its land territory to the outer edge of the continental 
margin, or to a distance of 200 nautical miles from the baselines from which the 
breadth of the territorial sea is measured where the outer edge of the continen-
tal margin does not extend up to that distance. 
2. The continental shelf of a coastal State shall not extend beyond the limits 
provided for in paragraphs 4 to 6. 
3. The continental margin comprises the submerged prolongation of the land 
mass of the coastal State, and consists of the sea-bed and subsoil of the shelf, 
the slope and the rise. It does not include the deep ocean floor with its oceanic 
ridges or the subsoil thereof. 
4. (a) For the purposes of this Convention, the coastal State shall establish 
the outer edge of the continental margin wherever the margin extends 
beyond 200 nautical miles from the baselines from which the breadth of 
the territorial sea is measured, by either: 
(j) a line delineated in accordance with paragraph 7 by reference to the 
outermost fixed points at each of which the thickness of sedimen-
tary rocks is at least 1 per cent of the shortest distance from such 
point to the foot of the continental slope; or 
(iO a line delineated in accordance with paragraph 7 by reference to 
fixed points not more than 60 nautical miles from the foot of the 
continental slope. 
(b) In the absence of evidence to the contrary, the foot of the continental 
slope shall be determined as the point of maximum change in the gra-
dient at its base. 
S. The fixed points comprising the line of the outer limits of the continental 
shelf on the sea-bed, drawn in accordance with paragraph 4 (a) (0 and Gi), 
either shall not exceed 3S0 nautical miles from the baselines from which the 
breadth of the territorial sea is measured or shall not exceed 100 nautical miles 
from the 2,SOO metre isobath, which is a line connecting the depth of 2,SOO 
metres. 
6. Notwithstanding the provisions of paragraph S, on submarine ridges, the 
outer limit of the continental shelf shall not exceed 3S0 nautical miles from the 
baselines from which the breadth of the territorial sea is measured. This para-
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documents have been checked, it may proceed to a further examination on 
board the ship, which must be carried out with all possible consideration. 
3. If the suspicions prove to be unfounded, and provided that the ship board-
ed has not committed any act justifying them, it shall be compensated for any 
loss or damage that may have been sustained. 
4. These provisions apply mutatis mutandis to military aircraft. 
5. These provisions also apply to any other duly authorized ships or aircraft 
clearly marked and identifiable as being on government service. 
Article 111 
Right of hot pursuit 
1. The hot pursuit of a foreign ship may be undertaken when the competent 
authorities of the coastal State have good reason to believe that the ship has vi-
olated the laws and regulations of that State. Such pursuit must be commenced 
when the foreign ship or one of its boats is within the internal waters, the archi-
pelagic waters, the territorial sea or the contiguous zone of the pursuing State, 
and may only be continued outside the territorial sea or the contiguous zone if 
the pursuit has not been interrupted. It is not necessary that, at the time when 
the foreign ship within the territorial sea or the contiguous zone receives the 
order to stop, the ship giving the order should likewise be within the territorial 
sea or the contiguous zone. If the foreign ship is within a contiguous zone, as 
defined in article 33, the pursuit may only be undertaken ifthere has been a vio-
lation of the rights for the protection of which the zone was established. 
2. The right of hot pursuit shall apply mutatis mutandis to violations in the ex-
clusive economic zone or on the continental shelf, including safety zones 
around continental shelf installations, of the laws and regulations of the coastal 
State applicable in accordance with this Convention to the exclusive economic 
zone or the continental shelf, including such safety zones. 
3. The right of hot pursuit ceases as soon as the ship pursued enters the ter-
ritorial sea of its own State or of a third State. 
4. Hot pursuit is not deemed to have begun unless the pursuing ship has 
satisfied itself by such practicable means as may be available that the ship pur-
sued or one of its boats or other craft working as a team and using the ship pur-
sued as a mother ship is within the limits of the territorial sea, or, as the case 
may be, within the contiguous zone or the exclusive economic zone or above 
the continental shelf. The pursuit may only be commenced after a visual or 
auditory signal to stop has been given at a distance which enables it to be seen 
or heard by the foreign ship. 
5. The right of hot pursuit may be exercised only by warships or military air-
craft, or other ships or aircraft clearly marked and identifiable as being on 
government service and authorized to that effect. 
6. Where hot pursuit is effected by an aircraft: 
(a) the provisions of paragraphs 1 to 4 shall apply mutatis mutandis; 
(b) the aircraft giving the order to stop must itself actively pursue the ship until 
a ship or another aircraft of the coastal State, summoned by the aircraft, ar-
rives to take over the pursuit, unless the aircraft is itself able to arrest the 
ship. It does not suffice to justify an arrest outside the territorial sea that 
the ship was merely sighted by the aircraft as an offender or suspected 
offender, ifit was not both ordered to stop and pursued by the aircraft itself 
or other aircraft or ships which continue the pursuit without interruption. 
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authorities may not be claimed solely on the ground that the ship, in the 
course of its voyage, was escorted across a portion of the exclusive economic 
zone or the high seas, if the circumstances rendered this necessary. 
8. Where a ship has been stopped or arrested outside the territorial sea in cir-
cumstances which do not justify the exercise of the right of hot pursuit, it shall 
be compensated for any loss or damage that may have been thereby sustained. 
Article 1 I2 
Right to lay submarine cables and pipelines 
I. All States are entitled to lay submarine cables and pipelines on the bed of 
the high seas beyond the continental shelf. 
2. Article 79, paragraph 5, applies to such cables and pipelines. 
Article 113 
Breaking or if!iury of a submarine cable or pipeline 
Every State shall adopt the laws and regulations necessary to provide that the 
breaking or injury by a ship flying its flag or by a person subject to its jurisdiction of 
a submarine cable beneath the high seas done wilfully or through culpable negli-
gence, in such a manner as to be liable to interrupt or obstruct telegraphic or 
telephonic communications, and similarly the breaking or injury of a submarine 
pipeline or high-voltage power cable, shall be a punishable offence. This provi-
sion shall apply also to conduct calculated or likely to result in such breaking or 
injury. However, it shall not apply to any break or injury caused by persons who 
acted merely with the legitimate object of saving their lives or their ships, after 
having taken all necessary precautions to avoid such break or injury. 
Article 114 
Breaking or injury by owners of a submarine cable or 
pipeline of another submarine cable or pipeline 
Every State shall adopt the lawsandregu]ations necessary to provide that, ifper-
sons subject to its jurisdiction who are the owners ofa submarine cable or pipeline 
beneath the high seas, in laying or repairing that cable or pipeline, cause a break in 
or injury to another cable or pipeline, they shall bear the cost of the repairs. 
Article 115 
Indemnity for loss incurred in avoiding injury to a 
submarine cable or pipeline 
Every State shall adopt the laws and regulations necessary to ensure that the 
Owners of ships who can prove that they have sacrificed an anchor, a net or any 
other fishing gear, in order to avoid injuring a submarine cable or pipeline, shall 
be indemnified by the owner of the cable or pipeline, provided that the owner 
of the ship has taken all reasonable precautionary measures beforehand. 
SECTION 2. CONSERVATION AND MANAGEMENT OF 
THE LIVING RESOURCES OF THE HIGH SEAS 
Article 116 
Right to fish on the high seas 
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(a) their treaty obligations; 
(b) the rights and duties as well as the interests of coastal States provided 
for, inter alia, in article 63, paragraph 2, and articles 64 to 67; and 
(c) the provisions of this section. 
Article 117 
Duty of States to adopt with respect to their nationals measures 
for the conservation of the living resources of the high seas 
All States have the duty to take, or to co-operate with other States in taking, 
such measures for their respective nationals as may be necessary for the conser-
vation of the living resources of the high seas. 
Article 118 
Co-operation of States in the Conservation and management of 
living resources 
States shall co-operate with each other in the conservation and management 
of living resources in the areas of the high seas. States whose nationals exploit 
identical living resources, or different living resources in the same area, shall 
enter into negotiations with a view to taking the measures necessary for the con-
servation of the living resources concerned. They shall, as appropriate, co-
operate to establish subregional or regional fisheries organizations to this end. 
Article 119 
Conservation of the living resources of the high seas 
1. In determining the allowable catch and establishing other conservation 
measures for the living resources in the high seas, States shall: 
(a) take measures which are designed, on the best scientific evidence avail-
able to the States concerned, to maintain or restore populations of har-
vested species at levels which can produce the maximum sustainable 
yield, as qualified by relevant environmental and economic factors, 
including the special requirements of developing States, and taking into 
account fishing patterns, the interdependence of stocks and any generally 
recommended international minimum standards, whether subregional, 
regional or global; 
(b) take into consideration the effects on species associated with or depen-
dent upon harvested species with a view to maintaining or restoring 
populations of such associated or dependent species above levels at 
which their reproduction may become seriously threatened. 
2. Available scientific information, catch and fishing effort statistics, and 
other data relevant to the conservation of fish stocks shall be contributed and 
exchanged on a regular basis through competent international organizations, 
whether subregional, regional or global, where appropriate and with participa-
tion by all States concerned. 
3. States concerned shall ensure that conservation measures and their imple-
mentation do not discriminate in form or in fact against the fishermen of any 
State. 
Article 120 
Marine mammals 
Article 65 also apolies to the conservation and managemenl(jfmarioemam-
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PART II 
REGIME OF ISLANDS 
Article 121 
Regime of islands 
1. An island is a naturally formed area of land, surrounded by water, which is 
above water at high tide. 
2. Except as provided for in paragraph 3, the territorial sea, the contiguous 
zone, the exclusive economic zone and the continental shelf of an island are 
determined in accordance with the provisions of this Convention applicable to 
other land territory. 
3. Rocks which cannot sustain human habitation or economic life of their 
own shall have no exclusive economic zone or continental shelf. 
PART IX 
ENCLOSED OR SEMI-ENCLOSED SEAS 
Article 122 
Definition 
For the purposes of this Convention, "enclosed or semi-enclosed sea" 
means a gulf, basin or sea surrounded by two or more States and connected to 
another sea or the ocean by a narrow outlet or consisting entirely or primarily of 
the territorial seas and exclusive economic zones of two or more coastal States. 
Article 121 
Co-operation of States bordering enclosed 
or semi-enclosed seas 
States bordering an enclosed or semi-enclosed sea should co-operate with 
each other in the exercise of their rights and in the performance of their duties 
under this Convention. To this end they shall endeavour, directly or through 
an appropriate regional organization: 
to co-ordinate the management, conservation, exploration and exploita-
tion of the living resources of the sea; 
(b) to co-ordinate the implementation of their rights and duties with respect 
to the protection and preservation of the marine environment; 
(c) to co-ordinate their scientific research policies and undertake where ap-
propriate joint programmes of scientific research in the area; 
(d) to invite, as appropriate, other interested States or international organi-
.'1J1tjons to co.-ooerate withtheminJlJr~l:lf!rance of the provisions of this 
